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1.
APPROVAL OF MINUTES FROM MEETINGS HELD JANUARY 21, 2010
There being no additions or corrections, the minutes were approved as received.

2.
THE REQUEST OF THE UNIVERSITY OF DELAWARE, FOR THE PROPERTY AT 83 AND 87 E. MAIN STREET AND 78 DELAWARE AVENUE FOR THE FOLLOWING VARIANCES: 
A) CH. 32 SEC.32-46(a)(1) – REQUIRES FOUR LOADING BERTHS.  PLAN              SHOWS ONE LOADING BERTH.

B) CH.32 SEC. 32-18(d)(4) – REQUIRES A MAXIMUM HEIGHT OF 35 FEET.             PLAN SHOWS A HEIGHT OF 63 FEET.
C)  CH.32 SEC. 32-18(d)(7) – REQUIRES AN 8-FOOT SIDE YARD                             SETBACK.  PLAN SHOWS A ZERO FOOT SETBACK. 




Ms. Schiano read the above appeal, stated that it was advertised in the Newark Post and direct notices were mailed. Three letters expressing concern were received. and entered into the record (see attachment). 

William Manning, Esq., Saul Ewing, LLP representing the University of Delaware, spoke on behalf of the University.  Also present on behalf of UDEL was Andrew Lubin, President, Delaware Financial Group, Stephen Davies, P.E., Apex Engineering, Inc., and Mark Sanderson, DIGSAU. 

Mr. Manning described how the City Code applied to the three variances being requested.  One request was to increase the height of the building to 63 feet.  The Code limited buildings to 35 feet but school buildings were limited to 50 feet.  In this particular case the City was applying the 35’ requirement.


The second request was for a side yard setback variance.  An 8 foot side yard setback was required for buildings higher than 35 feet.  No setback was required for buildings 35 feet or lower.
  The west side of the existing building (Christina School District building) was against the boundary of the property.  Therefore, by seeking to do the same with the new structure, the current condition would be maintained and no change would be made to the side yard setback on the west side.


Mr. Manning explained that this project combined several parcels. The primary parcel was the recently acquired property belonging to the Christina School District (building would be preserved).  Regarding the south and east side yard setbacks—one would be reduced from 8 feet to 6 feet and one from 8 feet to 5 feet.  

The third variance requested was a reduction in the required number of loading berths.  The Code required four loading berths and Barnes & Noble, who would run the University’s bookstore, has indicated the need for only one loading berth.  It was noted that in addition to the bookstore, there would be 18,000 square feet of office space to be used by the University.  

Mr. Mark Sanderson, DIGSAU, 340 N. 12th Street, Philadelphia, PA, was sworn in.  Mr. Sanderson stated the site was irregular in shape, with street frontage on three sides with the corners of each street occupied by other properties.  Therefore, the property had frontage but no corner.  After review of the site, it was noted the requirements needed to be 60,000 square feet, with 40,000 square feet for the University bookstore and the remaining 18,000 square feet for University office space.  Mr. Sanderson pointed out that the existing Christina Building had an approximate height of 27 feet. Adding the 35 foot floor plan up to the edge of the site to get the 60,000 square feet would fill in all open space of the public courtyard that currently existed.  It was decided not to do that because it would take away from the historic element of the existing building.  The proposed design would not fill in the courtyard and allowed for the existing setback off of Main Street to remain and continue to be used as open green space.  The existing bank building adjoining the Opera House will be removed, allowing for an open and inviting entry, thereby creating an open public courtyard that could be utilized by the bookstore while keeping the historical element.  The transition from an existing two-story element consisted of a one-story connector to the back building, which would set back  a distance from Main Street and remain respectful to the other buildings along Academy Street.  The proposed height was the result of trying to maintain historical integrity of the Christina Building and fulfilling the necessities of the site.  


Mr. Manning added that in order to maintain the integrity of the existing buildings, a third floor would be necessary.  He further added that the side yard variance was required because there would be a driveway dedicated to the loading dock, and he claimed there would be no interference with the traffic bound for the loading dock.  He pointed out that four loading berths (as required by Code) would not fit into the proposed space without eliminating parking.  

Mr. Harmer inquired who would be the owner of the building.  Mr. Manning stated the ground would continue to be owned by the University.  The ground would be leased to a joint venture (UDEL and Buccini Pollin Group) and the University would be the majority owner.  The joint venture would finance, build and operate the building and lease space to the University and lease space to Barnes & Noble.  Mr. Harmer questioned if the UDEL was exempt from the Building Code and was advised they were not exempt.  He commended the effort put forth by Mr. Manning and his associates as it was a voluntary effort at considerable expense.  Mr. Harmer asked if there was separation between the educational facilities and the commercial facilities.  Mr. Manning stated that upon conversations with Roy Lopata of Planning and Development that this was not a traditional building on campus.  Therefore, legal questions arose and everyone involved agreed if the legal questions could be addressed and the University participated voluntarily into the Newark process, it was better for both the City and the University.  

Mr. Foster inquired who utilized the existing parking lot and was advised that it was currently managed by the City, used by the public and would continue to be managed by the City.  Mr. Manning stated the Code required 240 spaces for this project, and the current design proposed 40 spaces.  Currently there were 82 spaces.   Mr. Manning clarified that this project would go before the Planning Commission in March and a parking waiver regarding the reduced parking spaces would be addressed at that time. 

Mr. Chris Locke, 604 Cambridge Drive, Newark, DE, was sworn in.  Mr. Locke believed this project may tilt the scale and should be scrutinized closely because of the size of the project.  He believed the bookstore would be a huge blow to the small businesses located on Main Street and many of those businesses would not be able to compete with Barnes & Noble, i.e., Lieberman Bookstore, the 5 & 10, Brew HaHa, etc.  Mr. Locke inquired why there were no renderings of the project available for public review at this meeting because he felt they were essential for the Board to make an informed decision.   Mr. Locke further stated he did not believe the checklist had been satisfied for the exceptional practical difficulty.   He also believed such a large office space would not be necessary.  Mr. Locke inquired if a unanimous consent was required due to the absence of two Board members.  Mr. Akin stated under the rules of the Board a quorum must be present and a majority of the quorum rather than an absolute majority of the whole board in order to carry the motion was needed.  In other words, two votes out of three present was a majority.  


Ms. Jean White, 103 Radcliffe Drive, was sworn in. Ms. White opposed granting any height variance.  She believed the applicant was asking for an 80% variance.  Mrs. White objected to the fact that the City did not have any public meetings to discuss the proposal prior to this meeting.  In her opinion the character of the area would be negatively affected. She believed there were other options including utilizing a part of the old bank building rather than demolishing that particular building.  


 Mr. Harmer agreed with Mr. Manning’s interpretation of the Kwik Check factors (in Mr. Manning’s letter of January 19, 2010 which is in the file) with regard to the height variance and addressed them as follows:  

· The nature of the zone was commercial and this proposal was commercial.

· The character of the immediate vicinity was commercial. In Mr. Harmer’s opinion, permitting the additional height would not seriously interfere with the neighboring properties because those properties have height issues as well.  Mr. Harmer also believed it would be an impediment if the bookstore had to alter the height, which would not enable them to properly stock the bookstore and would perhaps make it an unprofitable venture thereby creating an unnecessary hardship.  

· It was Mr. Harmer’s opinion if the relevant restriction was removed, such removal would not seriously affect the neighboring properties and uses.  
·  Mr. Harmer believed it would create an unnecessary hardship or exceptional difficulty if the restriction were not removed.

Mr. Harmer said he would support the height variance.
 
Mr. Harmer addressed the Kwik Check factors with regard to the variance for the side yard setback and loading berths:
•
With regard to the property line and the border of the building with the adjoining properties, the historic structure would have to be modified to meet the setbacks. In Mr. Harmer’s opinion, if the setbacks were not waived, it would create an undesirable design for the University.   He also agreed with Barnes & Noble that four loading berths were not necessary. 


Mr. Harmer said he would support the side yard setback and loading berth variances. However, he noted for the record that he did not like the project and understood the University could move forward with the project regardless.  He believed the Kwik Check factors were met. 



Mr. Bergstrom concurred with Mr. Harmer’s reasoning on all variances and stated he intended to vote for the three variances.  He noted his disappointment with the lack of community involvement.  



Mr. Foster inquired if the University would be paying taxes on this facility. Mr. Manning stated there was a good chance the answer was yes, however he was not certain at this juncture.  Mr. Foster pointed out that it was not an issue for the Board but he inquired out of curiosity.




Mr. Foster concurred with the other Board members and said he would support the variances for the reasons stated by Messrs. Harmer and Bergstrom.  He did not object to the setback variances or the height variances due to the nature of the area.  It was also his opinion there were valid points made in keeping the number of loading berths to one rather than the required four.
MOTION BY MR. BERGSTROM, SECONDED BY MR. HARMER:  THE VARIANCE TO PERMIT ONE LOADING BERTH BE GRANTED.  CONSTRUCTION TO COMMENCE WITHIN SIX MONTHS UPON FINAL APPROVAL BY THE CITY AND ISSUANCE OF A BUILDING PERMIT.   

MOTION PASSED UNANIMOUSLY:  VOTE:  3 to 0.

Aye: Foster, Bergstrom, Harmer

Absent: Graham, Hudson 
MOTION BY MR. BERGSTROM, SECONDED BY MR. HARMER: THAT THE VARIANCE TO PERMIT THE HEIGHT OF 63 FEET FROM THE REQUIRED HEIGHT OF 35 FEET.  CONSTRUCTION TO COMMENCE WITHIN SIX MONTHS OF THE FINAL APPROVAL BY THE CITY AND ISSUANCE OF A BUILDING PERMIT.
MOTION PASSED UNANIMOUSLY:  VOTE: 3 to 0.
Aye: Foster, Bergstrom, Harmer

Absent: Graham, Hudson

MOTION BY MR. BERGSTROM, SECONDED BY MR. HARMER: THAT THE VARIANCE TO PERMIT A ZERO FOOT SIDE YARD SETBACK.  CONSTRUCTION TO COMMENCE WITHIN SIX MONTH OF THE FINAL APPROVAL BY THE CITY AND ISSUANCE OF A BUILDING PERMIT.
MOTION PASSED UNANIMOUSLY:  VOTE:  3 to 0.
Aye:  Foster, Bergstrom, Harmer

Absent:  Graham, Hudson



Meeting adjourned at 8:25 p.m.









Tara A. Schiano









Secretary

/ts
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