CITY OF NEWARK

DELAWARE
BOARD OF ADJUSTMENT
MINUTES
October 17,2019
Those presentat 7:00p.m.:
Members: Jeff Bergstrom, Chair
Mark Morehead
Bill Moore
Chris Rogers
Absent: Kevin Hudson
Staff: Geena George, Deputy City Solicitor

Mike Fortner, Plannerll
Tara Schiano, Administrative Professional |

Mr. Bergstrom called the meeting to orderat 7:00 p.m.

1.

APPROVAL OF MINUTES FROM MEETING HELD JUNE 20, 2019:

MOTION BY MR. ROGERS, SECONDED BY MR. MOORE: TO APPROVE THE MINUTES.
MOTION PASSED.VOTE: 4to 0.

Aye: Bergstrom, Morehead, Moore, Rogers.

Nay:O.

Absent: Hudson.

APPROVAL OF MINUTES FROM MEETING HELD SEPTEMBER 19, 2019:

Mr. Moore corrected the roll callas he was listed in both. He informed Ms. Schianothat he was not

present.

MOTION BY MR. MOREHEAD, SECONDED BY MR. BERGSTROM: TO APPROVE THE MINUTES WITH
ATTENDANCE CORRECTION.

MOTION PASSED.VOTE:4to 0.
Aye:Bergstrom, Morehead, Moore, Rogers.
Nay:O0.

Absent: Hudson.

Ms. Schiano read the facts of the caseinto the record.

The appeal of Dental Associates of Delaware, property address 301 South Chapel Street, for the
following variances:



e Sec. 32-60(a)(2) — Schedule of Sign Regulations. — The maximum number of ground
signs is one per parcel. The applicant’s plan indicates two ground signs. This requires
a variance of one ground sign.

e Sec.32-60(a)(2) — Schedule of Sign Regulations. — Ground signs must be a minimum
of 100 feet from residential zoning areas. Since the parcel is only 100 feet wide and
is bordered by residentially zoned properties, this requires a variance to be able to
place a ground sign on the property.

Ms. Schiano noted there was a letter of opposition from Jean White which was forwarded to the Board and
asked if it should be read into the record. Mr. Bergstrom wanted to hear the testimony from the applicant
first.

Mr. Bergstromasked if anyone wanted to speakin favor of the case. Mike Hewitt, 459 Old Airport Road, New
Castle, Delaware,and Sherry Reese, 19Riverview Avenue, Chesapeake City, Maryland, were swornin.

Mr. Hewitt stated the application was for two ground signs and, after conversations with the Code Official,
he thought the application was for the main advertising sign because the second signs were directional and
they would be minimized to meet code and required no permit. He reiterated the discussion would be for
one signinthe frontyard. Mr. Bergstrom askedif the sign exceeded the maximumrequirements. Mr. Hewitt
replied that the problem was the sign was not greater than 100 feet from residential properties. Mr.
Bergstrom askedif the size of the sign complied and Mr. Fortner confirmed the sign complied.

Mr. Bergstrom clarified that the appeal was reduced to request a variance to the existing requirement to be
100 feet away fromresidential properties and Mr. Hewitt confirmed same. Mr. Bergstrom asked how many
feet away from residential properties the sign would be, and Mr. Hewitt said the property was at the
intersection of Chapel Street and Park Place. He explained if a person was on Chapel Street and Park Place
was to the right, the sign in the front yard of the proposed property would be 38 feet away from the
residential property on Park Place. He explained the residential property on Chapel Street would be
approximately 40 feet away. He further explained if a person went down Chapel Street, they would almost
be 100 feet away to the next property. Mr. Bergstrom asked if Mr. Hewitt if he was describing the original
diagram and Mr. Hewitt confirmed.

Mr. Bergstrom asked if the sign would beilluminated. Mr. Hewitt repliedthat the intentwas to have the sign
illuminated and on atimerthat would shut offat 9:30 pm. When the applicants looked at the property, they
considered that cars would be shining headlights at night and felt that having the sign turn off at 9:30 pm
would not be offensive. Mr. Bergstrom asked if Mr. Hewitt objected to having the sign shutting off as a
condition and Mr. Hewitt confirmedthat would not be a problem. Ms. Reese explained that theywere a new
businessand asign was necessary.She noted thatthe propertywas previouslya businessthat the applicants
took overand the sign was necessary to help people locate the business.

Mr. Bergstrom thought the application was straightforward and asked if the Planning Department had any
comments about the presented application. Mr. Fortner had no comments. Mr. Bergstrom suggested Ms.
White’s letter be read into therecord. Ms. Schianoread:

October 15, 2019

To: Newark Board of Adjustment forits meeting on October 17, 2019
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From:JeanS. White

Regarding: Appeal of Dental Associates of Delaware for twostandingidentificationsignsat 301 South
Chapel Street and East Park Place and for permission to have signs within 100 feet of residentially
zoned area.

Ms. White statedin herfirst paragraph that she was unable toattenddue to a conflict but wanted the matters
to be before the Board. Ms. Schiano read:

| and my family have come to this dental office of Jerome Kayatta, DDS, for many, many years, until
the practice closed in May of this 2019 year. Thus, | am extremely familiar with this location. Plus, as
a longtime resident of Newark, | often drive on East Park Place or South Chapel Street for other
reasons, and also since the notice of this Board of Adjustment meeting was publicized.

| am strongly opposed to allowing twostandingidentification signs for Dental Associates of Delaware
on this property. Instead of the very large standing identification sign proposed for the east
side/corner (back side) of the “dental property” to be seen by those coming south on South Chapel
Street (where onethen turns right onto East Park Place), the applicant should put a wall sign on the
north side of the building (which facesoncomingtraffic from South Chapel Street) identifying “Dental
Associates of Delaware”. A wall sign is allowed, and does not count as a “second” sign. That would
be sufficient toinforminterested persons of the dental practice on this site from this direction.

The other proposed smaller 7-square-feet sign, a two-sided standing sign identifying “Dental
Associates of Delaware” with an arrow below pointing to “patient parking”, is appropriate to put on
East Park Place on the property, where dental patients enter the parking lot. Dental office visitors
enterthe building onits west side, from the parking lot.

As to allowing this business sign less than 100 feet from a residentially zoned area, it seems
reasonableto allow this one standing identification sign for the new dental practice within 100 feet
of the residential area. (But note my followingrelated comments.)

However, | am strongly opposed to this proposed two-sided 7-square-feet standing sign being a
lighted sign. (as well as the much larger proposed lighted two-sided standing sign on the east
side/cornerthatl hopetheBoard of Adjustment willnot approve.) The hours of this dental office will
(eventually, later) be Mondayto Friday, 8amto 5 pm. It will not be open before 8am or after 5 pm,
nor on weekends. There is no need for a lighted sign. And considering that the applicant already
needs approval for any ground sign located less than 100 feet away from a residential district, a
lighted sign would be a further negative intrusion into the neighborhood’s residential character. A
non-lighted sign would be entirely sufficient to identify the site as a dental office, for patients and
prospective patients.

If the new dental practice is allowedthe two-sided 7-square-feet standing identification sign in spite
of the sign beingwithin 100feet of residentially zoned area, the Dental Associates of Delaware should
voluntarily agree to have a non-lighted sign, even if City of Newark Code would allow a lighted sign,
thus showing the new dental office’s consideration and respect for the nearby residential
neighborhood.

Thank you to the Board of Adjustment for careful consideration of these comments.



Mr. Bergstrom noted that there was no one else in attendance other than the applicants and asked if the
Board had questions Mr. Moreheadreferred to Mrs. White’s commentsaboutasign on the building and Mr.
Fortner confirmed it was allowed. Mr. Morehead said that a sign on the ParkPlace side of the buildingwould
have asimilarannouncement that it was a businesswithoutbeing in the yardand asked the applicants if they
would be willing to do a wall sign instead. Ms. Reese fearedwhen people came down the street, unlessthey
turned, they would not see the sign. Mr. Morehead understood it was a dead-endstreet and Ms. Reese said
it was not a dead-end street. Mr. Morehead thought people coming down South Chapel were either coming
to see the applicants or were going around the corner onto Park Place. He asked if the applicants had a sign
on that side of the building on the wall, would they be willing to do that believing it would be effective
advertising. Mr. Hewitt explained he was the sign contractor and advised the customer that a wall sign was
not sufficient,and a ground signwas a better choice forretumn on investment. He stateda driverwouldarrive
at the stop sign and look to the right to see amonumentor ground sign fromPark Place. He explained when
a driver drove down Chapel Street, the sign was legible and easy to read as opposed to looking up on the
building. He did not think it was as challenging coming down Chapel Street but stated a wall sign was not
effective coming down East Park Place. Mr. Hewitt explained that the applicants were trying to find a one-
shot solution.

Mr. Morehead askedif the offer wasto have asingle-sidedsign lit part of the time. Mr. Hewitt replied thatit
was double-sided as there wasaface on the backside. Mr. Moreheadthoughtthat was why it was considered
two signs. Mr. Hewittexplainedthere wasa second sign that the applicants originally considered on East Park
Place by the driveway because the applicants thought customers would need a secondary sign to indicate
parking. He explained they had abandoned those plans and indicated it was the seven-foot square sign.

Mr. Moore asked if the applicantswere only asking for one sign and Mr. Hewittconfirmed. Mr. Moore asked
if it was an advertising sign and not an identification sign and Mr. Hewitt confirmed. Mr. Moore asked if the
applicants wanted an advertising sign and were puttingin an identification sign on directions where to park
and he askedif it was two signs. Mr. Hewittexplained they were requesting one sign allowed by permit which
would be the advertising sign. Per his conversation with the Code Official, Mr. Hewitt was told that a
directionalsign, not necessarily with the business name, was allowed with parking and an arrow. Mr. Hewitt
explainedif itwas allowed, theywould doitand, if it was not allowed, theywouldnot do it. Mr. Moore asked
if it was allowed per code andthatit did not count astwosigns. Mr. Fortner confirmed andsaid it wasa simple
wayfinding sign and the applicants were dropping it. Mr. Hewitt said it was the equivalent of a stop sign. Mr.
Fortner noted the original proposal called for an advertisement and the applicants were now seeking one
ground sign and the bigissue was beingin 100feet of a residential zoned district.

Mr. Hewitt clarified that the second sign that the applicants were requesting was now just an arrow with
parking and did not require a permit per Code Enforcement and that was why it was not included on the
application. Ms. Schiano interjected that Brian Daring was the code official being referenced. Mr. Moore
asked if what was on the record was correct. Ms. Schiano replied that she was not part of the conversation
but was mentioning Mr. Daring’s namefortherecord. Mr. Moore stated foran areavariance, the Board had
to go through the Kwik Check Factors and the key was understanding what the economic difficultieswere or
what the exceptional practical difficulty was as to why the variance should be granted. He had not yetheard
what the practical difficulties were or why it was needed, and if the variance was denied, what the result
would be and why it would be an economic hardship.

Ms. Reese explained that Dr. Kayatta's practice was extremely smalland the applicants wanted to grow the
practice. They weretaking it over as Dental Associates of Delaware and residents were not yet familiar with
their business. She explained the sign would tell residents they were there. Ms. Reese explained that
customers needed to be able to locate them. Mr. Fortner explained the applicants were surrounded by a
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residential district andthe lot was lessthan 100feet so there wasno way for applicants to get outof the 100
feet restriction for the ground sign. Mr. Hewitt noted when they first walked the property, there was a
business threelots down towards the dead endwith a 32-square foot sign. Mr. Hewitt felt that a sign within
the front yard was within character of the three propertiesawaywhich was 32-square feet and the applicants’
sign was 24-square feet. He further explained that catty-comer from the property was a UD facility of some
sort. He did not want to discount that it was an obviously residential areabut wanted to note that there were
businesses in the area three lots down and two lots catty-cornered. He agreed that Park Place was 100%
residential but Chapel was mixed and that was why the propertywas allowed to be business.

Ms. Reese offered to show pictures of how the applicants cleaned up the area. Mr. Bergstrom asked if the
proposedlighted or semi-lighted sign was visible from Park Place as it would be in frontof the building facing
up and down Chapel. Mr. Hewitt indicated a small section of Park Place could view the sign. Mr. Bergstrom
asked if the sign would be shiningin the windows or porches of the homes and Mr. Hewitt said no more than
when acarpulled up and said it was the nature of the location.

Mr. Rogers understood there was not much south of the property but noted there would be some traffic
coming from that direction. He asked if the site distance would be checked to make sure there was still good
sightlines. Mr. Fortnerreplied that the sign should meet code and stated there was also a utility box which
was probably more intrusive than the sign. He stated it needed to be 20 feet from the corner. Mr. Rogers
asked if it would be reviewed in-house and Mr. Fortner confirmed. Mr. Rogers stated there was literally no
way for the applicants to have a sign onthe property and be incompliance with the zoning ordinance given
its width. Mr. Hewitt and Ms. Reese confirmed. Mr. Rogers asked what the maximumsquare footage was for
a ground sign in the business limited zone. Mr. Bergstrom thought it was the same for all businesses and
thought it was 60 square feetand a maximum height of 18 feet. Mr. Fortner confirmed. Mr. Rogers asked if
60 square feet was the maximum within 100feet of a residentially zone property in the BL zone and stated
the proposed sign was 24 square feet. Mr. Hewitt confirmed it was three by eight. Mr. Rogers asked if the
applicants agreedto have atime the sign would go off at night. Mr. Hewitt and Ms. Reese confirmed.

Mr. Moore asked if the timerwould go until 9:30 pm and Mr. Hewitt confirmed. Mr. Moore asked if there
would be a problem if it was earlier than 9:30 pm and Ms. Reese did not understand why Ms. White gave
those timesin her letter because the business had not yet posted working hours. She explained their other
offices were openuntil 8:00 pm and then the employees had to clean up and estimated theywould leave by
9:00 pm. Mr. Rogers asked if there was technologythat was based on sunlight like a streetlamp. Mr. Hewitt
replied yes butthen explained that would leave the sign on all night.

Mr. Moore referredto the commentsof Mr. Morehead and Ms. White which indicated a wall sign and asked
the applicants to repeat whya wall sigh would notmeet the criteria. Mr. Moore assumed a wall sign could be
lit aswell. Ms. Reesefelt thatdrivers comingdown Park Place would not see the sign. Mr. Moore asked if the
location was the corner of South Chapeland ParkPlace and Ms. Reese confirmed. Mr. Moore asked why they
would not be able toseethesignif it was onthe side of East Park Place. Mr. Hewittexplained thatthe location
of the stop sign, and the building were not suitable to a wall sign. He explainedthat a person would have to
be looking up at the building to see the sign. Mr. Hewitt explained that wall signs are more suited for far
distances on highways where the signs can be 300 feet away and that when drivers are tenfeetaway, it is
not helpful. He explained they were searching for the most ideal situation to make the sign effective. Mr.
Moore did not understand what the exceptional practical difficulty was with doing a wall sign versus a
monument sign andfroma commissioner’sstandpoint, the Board hadto go through the checks carefully and
follow the code. He noted that the Board should not granting variances to the code unless it was an
exceptional practical difficultyoran economichardship. The code was in place and the Board should not be
making changestothe code to allow variances. He understood that the property was within 100 feet and no
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matter where the applicants went, theywere within 100feet and he was willing to considerthe application
butdid notunderstand whya lighted monument sign was necessary.

Mr. Hewitt explained that if the applicants spent the money on a wall sign and customers could not see i,
then there would be no return on investment. He stated it was an advertising sign to let people know they
arrived atthe right location, butit also servedto bring in new customers. He explained for the businessto be
successful, it required a sign that was properly done and placedso the applicants could get agood retumon
investment. Mr. Hewitt said how the sigh would be viewed was a difficultyas was the fact that the property
wasonly 100 feet and there was no way to achieve the 100feet.

Mr. Morehead asked Mr. Fortner if the 100 feet applied to a wall sign. Mr. Fortner did not think it did and
referred to Section 32-60(a)(ii). Mr. Morehead assumed a wall sigh would solve the issuesand Mr. Bergstrom
thought a wall sign could be illuminated. He asked the applicants to explain the negatives of a wall sign to
theirbusiness. Mr. Hewitt answered they would want to make it as big as possible and would need to make
sure it fitthe building architecturally. He noted a wall sign would beimpossible to view fromone of the roads
and reiterated the earlier discussion of why it was an inappropriate choice. Mr. Hewitt acknowledged that
although wallsigns were allowed, the netdifference was tenfeetmeaning the wall was tenfeet further back
than where the applicants wantedthe monument sign.

Mr. Fortnerinterjectedthat a ground sign could be illuminated butilluminated wall signswere not permitted.
Mr. Hewitt askedif there was only one wallsign allowed per property and Mr. Fortner confirmed. Ms. Reese
noted if illumination was not allowed, the customers would have difficulty finding the location in the winter
and evening hoursand Mr. Rogers commented that a wall signh would be distracting to drivers. Mr. Hewitt
acknowledged the easiest route was a wall sign but asserted it was not the solution for the location. Mr.
Moore asked if the applicants would be before the Board if the zoning was a businessdistrict and Mr. Fortner
answered theresidents were present because of the variance requirements.

Mr. Moore askedif the zone was Business Limited and Mr. Fortner confirmed it was a limited businesszoning
and was usually foundembeddedin residential areas. Mr. Moore asked if other businessesin the same zone
were granted signs if they were within 100 feet of a residential area and Mr. Fortner confirmed that they
were granted if theymet the code.

Mr. Bergstromsummarizedthe Board reduced the request forthe variance to simple areavariance asking for
aminoradjustment to the maximumdistanceto theresidential area. He reiterated the applicants’ willingness
to limit the hours of illumination so it would not be obtrusive to the residential community. He felt the
applicants demonstrated practical difficultyand a safetyissue.

Mr. Rogers remindedall that the variances had to meet certain criteria and reviewed the Kwik Check Factors:

1. Thenatureofthezonein whichthe property is located— Mr. Rogers explained the parcel was business
limited and surrounded by residentially zoned property except for two parcels south of the property
that were zoned businesslimited.

2. The character of the immediate vicinity of the subject property and the uses of the property within
thatimmediate vicinity — Mr. Rogers claimed it was generally residential with commercial nearby.

3. Whether, if therelevantrestrictions uponthe applicant’s property were removed, such removal would
seriously affect the neighboring properties and uses - Mr. Rogers pointed there was no testimony



from surrounding neighbors and noted the letter of opposition did not appear to be based on a
negative impact onthe person’sproperty.

4. Whether, if the restriction is not removed, the restriction would create unnecessary hardship or
exceptional practical difficulty for the owner in relation to efforts to make normal improvements in
the characterofthat use of the property— Mr. Rogers believed a new businesswith no signage would
be a practical difficulty. He did not think the wall sign was a practical alternative given the visibility
issue as stated by the applicant and based on the concern of safety at the intersection. Mr. Rogers
was in favor of the applicants’ request.

Mr. Morehead agreed with the first two Kwik Check Factors butthought the third wasopen to interpretation
and a wall sign could work for the fourth. He remarkedthe Board could not work with potentials and would
notsupportthe application basedon reason four of the Kwik Check Factors.

Mr. Moore concurred withthefirst two Kwik Check Factorsbut for the third, he wasconcernedthat since the
signwould be lit, there couldbe issues withneighbors and it appearedthere were other options. He noted it
was a new business and based on the records presented, the applicants were attempting to advertise. He
acknowledged the applicants agreedto limit the illumination for theiradvertisingsign. He was notsure if the
evidence presented proved an exceptional practical difficulty or economic hardship considering there were
alternatives such as a wall sign. He was concerned that a wall sign could not be illuminated. He commented
that the Board should not be granting variances liberally. He was willing to listen to other arguments due to
the 100-foot status of the property, but he was currently leaning towards notgranting the appeal.

Mr. Bergstrom thought the Board had to narrowly define the request for a variance to the absolute limit of
where amonumentsign could be placed. He understood it was impossible to place a monument sign on the
property because of the sign of the lot and did notsee the sign as a majorimpactif it did not stand during the
night hours. He believed the ground signwas animprovement to the neighborhoodas opposedto a wall sign
and believed the applicants had made a case fora practical difficulty and economic hardship. He wasinclined
tovote infavorof the application.

MOTION BY MR. ROGERS, SECONDED BY MR. MOORE: TO APPROVE THE VARIANCE TO ALLOW A
GROUNDSIGN WITHIN 100 FEET OF RESIDENTIALLY ZONED PROPERTY WITH THE CONDITION THAT
IT ONLYBEILLUMINATED UNTIL9 PM.

Mr. Moore explained he was seconding the motion because there could be a practical difficulty with a new
business.

MOTION PASSED.VOTE: 3to 1.
Aye: Bergstrom, Moore, Rogers.
Nay: Morehead.

Absent: Hudson.

The meetingwasadjournedat 7:45p.m.

NicholScheld
Administrative Professional |
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