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CITY OF NEWARK
DELAWARE

PLANNING COMMISSION
MEETING MINUTES

MEETING CONDUCTED REMOTELY
VIA GO-TO-MEETING

MAY 4, 2021
7:00 P.M.

Present at the 7:00 P.M. Meeting:

Chairman: Willard Hurd, AIA

Commissioners Present:

Karl Kadar

Alan Silverman
Allison Stine
Jennifer Wallace
Tom Wampler

Commissioners Absent:
Stacy McNatt, PE
Staff Present:

Paul Bilodeau, City Solicitor

Mary Ellen Gray, Planning and Development Director
Thomas Fruehstorfer, Planner

Mike Fortner, Planner

Katie Dinsmore, Administrative Professional

Chair Will Hurd called the Planning Commission meeting to order at 7:00 P.M.

Chair Hurd: Right on time, alright. Good Evening everyone, and welcome to the May 4%, 2021 City of
Newark Planning Commission Meeting. This is Will Hurd, chair of the Planning Commission. We are
following the state and council directives on remote meetings and holding this meeting on the GoTo
Meeting platform. Our goal is to support the participation of everyone in this meeting, Katelyn
Dinsmore the department’s Administrative Professional will be managing the chat and general meeting
logistics. At the beginning of each agenda item, | will call on the related staff member or applicant to
present first. Once the presentation is completed, | will call on each commissioner in rotating
alphabetical order for questions of the presenter. If a commissioner has additional questions that they
would like to add afterwards they can unmute themselves and | will call on them to make it clear who is
speaking next. Otherwise please keep yourself muted to prevent background noise and echo. Just try
avoiding talking over other people so that everyone listening in can hear clearly. Once it is open for
public comment, we will then read into the record comments received prior to the meeting followed by
open public comment. If members of the public attending tonight would like to comment on an agenda
item during the meeting, they should send a message through the chat function to me with their name,
district, or address and which agenda item they wish to comment on. The chat window is accessed by
clicking on the speech bubble icon on the top bar. For those attendees connected to the meeting only
through their phone, | will call on you separately and you can press *6 to unmute yourself. In
accordance with the governor’s declaration on remote meetings everyone giving public comment needs
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to identify themselves that rule also applies to applicants and other members of the team. So, | will be
asking you to give your name and spell your last name if it is a challenging last name. So that the person
doing the minutes can do accurate minutes. We will follow public comment with further questions and
discussion from the commissioners and then the motions and voting by roll call. Commissioners should
articulate their reasons for the vote. If there are any issues during the meeting, we may adjust these
guidelines if necessary. So, to begin with item one...oh | forgot the (audible). | got this lovely gavel and
I’ve never used; | never remember to use it. So, item one, Chair’s Remarks....

1. Chair’s Remarks

Chair Hurd: Just a note that there’s an adjustment to the agenda. We are removing item 5, review and
consideration of Transportation Improvement District project list. My understanding was that it’s not
ready for this meeting, but we hope to see that soon. Because the TID keeps coming up in a lot of things
that’s going on around town; Comp Plan and all of that stuff. Alright, that takes us to item two, the
minutes.

2. Approval of the Minutes of the April Commission Meeting

Chair Hurd: We have in front of us meeting minutes from the April 6™, 2021 meeting. | had submitted
some comments, Alan had submitted some comments. Do | have any other comments or corrections
for the commissioners attending? Alright then seeing no action | move to call the minutes approved
with the comments by acclamation. Ok, that takes us to item 3...

3. Review and consideration of Major Subdivision and Comprehensive Development Plan
Amendment for property located at 1501 Casho Mill to demolish the existing office building to
construct a 3-story building with office and apartments on the first floor in addition to
apartments on the second and third floors

Chair Hurd: Review and consideration of Major Subdivision and comprehensive Development Plan
Amendment for property located at 1501 Casho Mill to demolish the existing office building to construct
a 3-story building with office and apartments on the first floor in addition to apartments on the second
and third floors. Director Gray, are you leading off?

Director Gray: Yes, Chairman Hurd, | am.
Chair Hurd: Ok.

Director Gray: | will have a brief presentation, and to minimize echo, as Commissioner Kadar indicated, if
everyone could mute while I’'m talking, that might help minimize the echo. So, Commissioner Silverman,
you are still (inaudible) and Commissioner Hurd. So hopefully that will help this time. Hopefully, am |
echoing now? Oh, there’s Mr. Paul Bilodeau.

Solicitor Bilodeau: Mr. Bilodeau just got beamed in by Mr. Scott
Director Gray: Awesome
Solicitor Bilodeau: Had a little problem with the di-lithium crystals but we’re all good now.

Director Gray: Ah, Scotty got it. | just went back a couple generations. Sorry | apologize. Welcome Mr.
Bilodeau, we just got started on 1501 Casho Mill, | was just going to launch into my presentation, my
brief presentation. So hopefully, am | echoing now? I'm still echoing.

Chair Hurd: | think it’s your room

Commissioner Kadar: Mary Ellen, it seems like the mike on your headset is not really picking up your
voice, it's coming in from a distance.

Director Gray: Ok, how about now?
Commissioner Kadar: Nah, it’s still the same

Mr. Fruehstorfer: It’s fine, | can hear her fine just sounds a little muffled, but we can understand you
fine.

Director Gray: Ok, | apologize. | will solider on. This application is, as Chairman Hurd indicated, is for a
major subdivision special use permit and comprehensive development plan amendment for the
demolition of the existing structure. Built in the floodplain and the construction of a three-story mixed-
use structure. The structure includes commercial space and two residential units on the ground floor
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and twenty-three residential apartments on each of the upper floors. For a total of 48 units. My brief
presentation is going to hit the highlight of the Planning and Development report, focusing on issues of
zoning, the flood plain, comprehensive plan 5 amendment, and the special use permit. The existing
zoning for the parcels is BLR, Limited business residential and special flood hazard area. The current use
is approved in the BLR zoning district, but it should be noted that a recent change in the FEMA Flood
Insurance Study of New Castle County revised January 20%, 2020, adjusted the FEMA regulated flood
zone from approximately the South West edge of the existing structure to the parking lot on the North
East side of the parcel, resulting in the entire existing structure being located within the regulated
floodplain. Adding this use in the special flood hazard area is not allowed, the current use is
grandfathered in its current location. The applicant is proposing to demolish the existing single story
commercial structure and replace it with a three-story mixed-use structure in almost the same footprint.
The new structure has a slightly smaller footprint and is slightly more separated from the floodplain,
floodway. And will be constructed on a few feet of fill to elevate the ground floor 18 inches above the
base flood elevation. The ground floor will include 19,387 square feet of office space and two
apartment units. The second and third floors will each have 23 apartment units for a total of 48
apartment units. (Audible) apartments include 22 two-bedroom apartments, 6 one bedroom, and 20
studio apartments. The existing parking lot will remain unchanged, except for restriping. No changes
are proposed on the Christiana River parcel. Regarding this Christiana River parcel, the applicant will be
donating this parcel to the Parks and Recreation Department and the City. A cash in lieu of land per
Chapter 27 appendix 6 of the City code for open space. Thus, creating a continuous new space quota for
the city. Regarding zoning and the flood plain border, it should be noted that the City of Newark’s
zoning code does not allow the construction of commercial and residential structures as proposed in this
plan, the special flood hazard area, for the FEMA regulated floodplain. As such, the applicant is
proposing regarding the site to raise the area of the proposed building location above the base flood
elevation which is the elevation of floodwater in the event of a 1 percent chance (audible) event
commonly referred to as a 100-year flood. Regrading on the flood plain requires a special use permit
and | will discuss that here in full detail in a minute. The City of Newark has required the applicant to
submit their plans to FEMA for review to verify that the proposed plan will indeed remove the building
location from the special flood hazard area. FEMA has issued a conditional letter of MAP revision
otherwise known as a (audible) indicating that they agree that if the site is developed as proposed, they
would revise the flood plain boundaries and the constructed building would not be in the regulated
floodplain. As proposed, when constructed this structure will not be located in the special floodplain
hazard area. Regarding the Comprehensive Development Plan, the proposed plan does not conform to
the Comprehensive Development Plan by and will require a comprehensive development plan
amendment to change the designation. This property is included in planning section E, in the COMP
plan, and which currently calls for the commercial or commercial use. The proposed uses of commercial
and residential apartments are considered mixed urban. And the Comp plan must be admitted to reflect
these changes. Regarding the special use permit, the City of Newark municipal code prohibits most
construction in a special flood hazard area. The code only outright allows agricultural use, recreational
use, (audible) gardens, open space, minor excavation, grading, minor accessory structures. The only
substantial structures allowed in special flood hazard areas are public works and utility related
structures. Also included as the conditional use’s grading of land, if it can be shown through a detailed
engineering study, that the grading will not result in increased flood heights (audible) The applicant has
conducted such a study, which has been reviewed and verified by City Staff. As simply (audible) in
undeveloped stream floodplains, to raise a new structure above the flood level, might not be desired
development the subdivision proposal is demolishing an existing structure that’s completely located in
the special flood hazard area in danger of flooding in the event of a 1 percent chance storm. He is
proposing to, filling up, it is proposing that fill ups would raise the new structure, the similar footprint
and further away from the floodplain. Above the base flood elevation and significantly reducing the risk
of flood damage. Additionally, it is removing other soil in the floodplain to increase floodwater storage
to balance the loss of storage resulting from the fill when they bury at the new building. The project
includes the fill of soil and a special flood hazard area which requires a special use permit approval. We
will need two approvals regarding this. The special use permit approval under section 32-78, which has
the three requirements to not adversely affect the health or safety of persons, be detrimental to the
public welfare, injuries to properties, and conflict with the purposes of the Comprehensive Development
Plan. And the proposed mixed-use structure is expected comply with these code divisions. Additionally,
section 32-96-83 indicates that a (inaudible) issue onto the special use permit and the special flood
hazard area. City Council shall in addition to requirements that | just mentioned consider the following
and there is a long list that | will not articulate. But it is in your report on pages 5 and 6 sections,
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subsections A through N. It’'s been determined that the applicant and verified by city staff that the
proposed construction will not significantly increase flood heights or velocity. The ground floor of the
proposed structure will be elevated at least 18 inches above the base flood elevation, so there is no
danger of materials being swept downstream on impact. To the projects (audible) sanitation system
during the flooding. The plan is reducing floodwater storage and does not increase the water surface
elevation. The applicant has submitted their plans to FEMA for review and received a conditional letter
of MAP revision indicating that FEMA agrees that the proposed construction elevate the proposed
structure out of the regulated floodplain. (Audible) So in conclusion, the proposed development meets
all the requirements detailed in municipal code and because the special use permit and major
subdivision plan and the Comprehensive Development plan amendment, would the Subdivision Advisory
Committee recommended conditions should not have a negative impact on adjacent neighborhood
properties and because the proposed project does not conflict with the Comprehensive Development
Plan, Planning and Development department recommends that City Council revise the Comprehensive
Development Plan, to change it to mixed urban, or partially mixed urban recommend approval for the
special use permit for grading of lands in the floodplain, and to recommend approval for the major
subdivision plan for apartments. Now, we do have one additional recommended reason that Mr.
Bilodeau had suggested for the special use permit; and that the project also complies with the criteria
set in Section 3, 29-683 that | just articulated. So, when we get to that point in the motions, we can
certainly add that in there to the planning commissioners. So, to concur, that concludes my comments
then.

Chair Hurd: Alright, thank you Director Gray. Do we know if the applicant has a presentation that they
wish to make?

Director Gray: Yes, they do.

Mr. Rhodunda: Evening Mr. Chair, my name is William Rhodunda, I’'m on behalf of the applicant we
would like to make a presentation.

Chair Hurd: Thank you. Could you spell your last name for the record please?
Mr. Rhodunda: Yes, Rhodunda is R-H-O-D-U-N-D-A.
Chair Hurd: Alright, thank you very much. Take it away.

Mr. Rhodunda: Thank you, here tonight, We’re in the same conference room with the engineer, Scott
Parker, from Duffield Associates. The owner representative, Lou Romano is also here, the
representative from Laborie LLC, the owner of the property. Plus, | want to thank Director Gray for her
detailed analysis of this project; we’ll be covering a lot of the same territory, but we appreciated her
detailed evaluation and her agreement with us that this is a code-compliant plan, but it does need
certain approvals. This is a redevelopment project proposing to knock down the current building so
therefore you have a major subdivision review tonight. As the director mentioned, there is a special use
permit required to be obtained for this project; and we’ll go into more detail with our PowerPoint
presentation but essentially there is a floodplain existing on this property, there has been, that
floodplain has been expanded in 2020, so it does cover the large majority of the property. And just from
the outset | want to note that the current building that’s been in place was slightly into the old
floodplain that existed before 2020. And the current building is 100 percent in the floodplain under the
mapping in 2020. The proposed building will not be in the floodplain, it will be elevated significantly so
the proposed building will not be in the floodplain. As | mentioned this a redevelopment project
proposing 48 apartments and 19387 square feet of office space. We’ve worked very closely with Planner
Fruehstorfer and also director of Parks and Recreation, Spadafino; and you’ll hear in a few minutes that
this proposal includes a 1.75-acre land donation to the City of Newark because as you’ll see in a few
moments this property abuts existing City of Newark park with the Christiana stream that runs through
our properties. So, part of this, part of our plan would be to turn the deed over to the City of Newark,
the 1.75 acres; so that park can be extended. My understanding is that there’s already a trail that the
public uses there and it will be a nice addition to the park system. At this time, if we could just go
through the PowerPoint presentation, | understand I'll be getting assistance from staff. If we could
please turn to the next page of the PowerPoint presentation. As you can see on the first slide that we
have here, of the properties of 1501 Casho Mill Road, which is right off of Elkton Road it’s right at the
intersection there. Just south of South Main Street. As you all know being familiar with the property,
and we’re talking not too far from city hall, this property is surrounded by an apartment complex to the
south, a very large shopping center to the south, an apartment complex across the street, and then you
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have a multitude of different types of residential housing in that immediate area. But there are some
green spaces in that area and that is the park area with the Christina stream that runs through that area.
If you could turn to the second slide, please. This slide shows the existing building as you can see right
at the intersection of Casho Mill and Elkton road, there are two lots that are part of this project, lot 4
and lot 5. Combined, are about 6.8 acres of land. You can see the existing building as it is today, you
can see at the bottom of the page, the Christiana river runs to the South of the property. The next slide
shows some of the existing conditions, and | want to point out, because | think it’s important here is that
we’re not changing the actual paved area that exists today with this project. The green spaces that you
see on the slide above Elkton road, those green spaces will not be (audible) because we’re not
increasing paving. We're utilizing the same paving. You will hear later that we increased the number of
parking spaces but that increase of parking spaces is related to the restriping, not adding additional
pavement. So, these green spaces that you see here, they will remain as they are. The next slide are
more pictures of the existing conditions; you can see the picture on the bottom lower corner is up
against to the to be park area, and those green spaces will remain of course. The building as you can see
from the outside does not look as obsolete as it is on the inside, because as | stated earlier with the
revised FEMA floodplain, this building is 100 percent in the floodplain. If we could go to the next slide,
please. The next slide shows the latest record plan that we were able to locate regarding this property;
it’s a 1987 record plan that showed, an approved plan that showed 23,000 square feet of office building
and 235 parking spaces. That plan called for an impervious area of 3.1 acres. That’s different from the
existing conditions; there happens to be a slightly larger office building existing today, much less parking
under 53 parking spaces today in the smaller impervious covered area; which is similar to the
impervious coverage area of the proposed plan. So essentially that 1987 plan called for extensively
more impervious coverage that what is called for with the proposed plan. And the next slide shows you
our proposed plan; there’s no, as | indicated previously, there’s no proposed increase in parking lot area.
We are able to secure 19 additional parking spaces via restriping of the parking lot, but we do not need
to increase the paved area on the property. As | mentioned earlier, there are 48 apartments and 19,387
square feet of office being proposed; and the building footprint is 21,674 square feet. And the number
of parking spaces is 172. The next slide shows a comparison between the 1987 record plan, which is the
latest plan on record, to the proposed record plan and the purpose of this slide is to show a 20 percent
reduction in (audible) from the 1987 record plan. So, this plan is a more environmentally friendly plan
than the last record plan in 1987. The next slide is the site plan that shows the layout of the building as
you can see, we have the building right in the middle of the parking area, but it's surrounded by nice
landscaping including trees that were along Elkton road and Casho Mill road. And of course, there’s
landscaping around the building itself. Of course, you’ve got several acres of wooded area at the back
end of the property that will not be disturbed at all. So, it’s a quite heavily landscaped area and there
will be no reduction in trees that exist in the area behind the parking area. The next slide is the
elevation of what would be facing Casho Mill Road. It’s a really nice, if we could go to the next slide that
shows that this building is actually (audible) of three different types of brick. There’s a charcoal grey
trim around the building, there’s a light red brick, a black brick accent, and I’'m sorry four types of brick;
a medium red brick and a dark red brick. On this blown-up portion of the building which is a portion of
what faces Casho Mill Road you can see in the right, the description of the types of brick. So, the owner
wanted to put a very nice product at this location, and | believe that this is a representative depiction of
what he intends to build at this location. But with a significant amount of brick intermixed with some
siding and the charcoal grey trim, it’s a very attractive building, and it’s certainly a building that is far
above the minimum standards that would be otherwise be required for a building of this type. The next
slide shows what faces Elkton road and if we could just skip to the next slide, because that shows a
portion of the building on the right side of this slide you can see how the architect laid out the charcoal
grey trim, the medium grey siding, the light red brick, the black brick accent, medium red brick, and dark
red brick. So again, it matches the side that faces Casho Mill Road | think it’s a product that, at least a
high standard that | believe the City of Newark and the Planning Commission’s expect from new
development. And this is certainly bringing it into modern times over what exists there today. And as
you’ll hear multiple time throughout this presentation, this building will not be in the flood plain
because it will be elevated up. At one point our client had considered trying to use the existing
foundation, which would have been a much more cost-effective way to construct this building because
we're essentially building in the same footprint but ultimately to meet the standards and to obtain the
FEMA approval letter we received for the project, it made more sense to completely demolish the
existing building and elevate this building slightly so it would not be in the floodplain unlike the current
building. The next slide shows some of the details regarding the parking. There are 161 parking spaces
are required for this project; we have 172 spaces and as | stated before, we’re not increasing the paved



277
278
279
280
281
282
283
284
285
286
287
288
289
290
291
292
293
294
295
296
297
298
299
300
301
302
303
304
305
306
307
308
309
310
311
312
313
314
315
316
317
318
319
320
321
322
323
324
325
326
327
328
329
330
331
332
333
334
335

area on the site that exists today. There are 34 bicycle parking spaces required by code, important to
the analysis of this project versus what is there today. There’s a net reduction in traffic, a net reduction
of 306 daily trips. This calculation was determined by DelDot standards existing there’s 846 average
daily trips based on the current use of the building. The proposed average daily trips are 540 based on
48 apartments and general office use versus medical office use, so this project actually has reduced
traffic versus what had been used up until recent times. There are some traffic improvements being
done as a result of this project, to Casho Mill Road and the next slide shows you what those
improvements are. What these improvements include are a left hand, if you’re on Elkton road and
coming on to Casho Mill road, there’s a left turn lane being added (inaudible) from the center. If you're
coming from Casho Mill road towards Elkton road, it’s a right turn lane being added there. So even
though there’s less traffic, we're creating a safer situation for people coming into this development. The
next slide shows the pedestrian and bike access to the property. | mean, clearly, we want this to be a
pedestrian and bicycle friendly development. Large changes that there will be students living here as
well; as you can see in that area, there’s large crosswalks at the intersection and also sidewalks that are
all connected, so it’s very pedestrian and bicycle access friendly. The next is a little harder to see in
detail, but | know you’re all familiar with this area of Newark. We do need to see a change in the
comprehensive plan for mixed use versus the commercial designation it has at this time. And you can
see within half a mile of going south there’s a major shopping center and a major apartment complex.
There is a park area, as you can see the stream meanders through that area, to the north of the property
there is all sorts of mixed-use residential housing from apartments to single family homes. Well, it
(audible) certainly the perfect area for a redevelopment mixed use project. We do need the special use
permit because the construction of this building would be in an area that without being elevated would
be in the floodplain. And what | mean by that, if you’re looking at this slide, you’ll see the green area is
the pre 2020 FEMA 100-year mapping area. And so, through 2020 the existing building was slightly in
that floodplain. | do want to point out for the record that there have been major 100-year storms in
1996 and 1999, and this property did not flood during those 100 year plus storms that occurred in 1996
and 1999. The way that FEMA designates floodplain is done through a system that they know, and they
extricate from general statistics, but it would be impossible for them to study every single individual site.
And that’s how you end up with situations like this. In this particular case what happened is there’s a
pre-2020 floodplain that was at the lower end of the property off of the stream. Post 2020, the FEMA
100-year mapping took the floodplain much closer to Casho Mill Road. Our building is in the area of the
100-year floodplain as it’s been modified to move closer to Casho Mill Road, but because we’re
elevating the building, demolishing the current building, we’re elevating it by | believe 18 inches we’'ll
get to that slide in a moment, the building itself will be considered not in the floodplain as already
explained by Director Gray. The next slide goes into some of the details about what Director Gray was
speaking about. It says a special flood hazard area, potential risk of a 100-year storm. There have been
two 100-year storms in 1990s this did not affect or actually get to the current building. So, we don’t
expect any issues at this property; the owners certainly not ones to invest the millions of dollars
required to build this building if there was any risk of that. As mentioned by Director Gray, we did
receive a conditional letter of MAP revision. They call that the Kolmar letter. Stating that if the building
was elevated, it would not be inundated by a base flood if fill was placed on the parcel, and after
construction we will have to go back to FEMA and establish and prove that we did what we said we
would do. Which is obviously part of the process because we don’t want the building to threatened in
any way by flood issues. The next slide is more details related to the raised (audible) for elevation to
meet the City of Newark code requirements; the baseline area is 101.5 feet, and the existing finished
floor area is 101.6 feet. The proposed first floor area in the proposed building is 103.2 feet. So very
important factors to keep in mind as you consider the fact that this is in a floodplain and the natural
question would be is there a carryover or spillover effect on adjacent properties? And the answer to
that is no. There is no net fill in the floodplain which means that the water that would come into the
floodplain would still be able to come into the floodplain the way that it would without the building
being constructed there. So essentially, there is no net fill here. Therefore, there’s no adverse impact
downstream in the event of a flood. We do have stormwater management bioretention facility on the
property that’s proposed to meet current regulations and reduce runoff. | mentioned earlier that we
had been working with the Director of Parks and Recreation regarding the property because the
Christina river does travel just off of or on our property. Excuse me, in the wooded area, which will not
be disturbed by this project. Along with this approval, we’re seeking a proposed dedication of 1.75 acres
to the City of Newark of the stream and valley area. The benefits of this dedication would be connect
existing quarters along the Christina river, promotes and provides direct access to trial networks, we
understand there’s a trail already in use there that the city would then include in their parks system and
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then maintain that. the system with the trials in the area for the benefit of the citizens of Newark. The
next slide is just a slice of the Comprehensive Plan for what the uses are in the area. But we believe that
this use is very consistent with the comprehensive plan. There’re other commercial and other
apartments right in that immediate area. Immediately to the south we do have the large apartment
complex and then a large shopping center. But we do believe that this fits neatly into what’s in that
surrounding area. It's a perfect fit actually, for a mixed-use plan because in that immediate area within
half a mile to a mile you’ve got virtually every conceivable use in that area. Ok, our next slide is just
again the site plan of the proposed project. We certainly would like to entertain any questions that you
have around the project. Mr. Parker is here from Dunfield to answer any technical questions and the
owner’s representative is also here; we’re happy to answer any questions regarding the project, we're
happy to answer any that you may have.

Chair Hurd: Alright, thank you Mr. Rhodunda, | can’t pronounce your name I’'m sorry. Thank you, alright |
will take, we will begin commissioner comments for either the department or the applicant. And | will
begin with Commissioner Kadar.

Commissioner Kadar: Good Evening. I'd just like a little bit of clarification if you would on the floodplain.
Now, I've heard you say several times that because you've elevated the building, it's no longer in the
floodplain. Well, | think that’s a little misleading it’s still in the floodplain. The issue is that it's now
higher and it’s not subject to actual flooding, but the building structure is still in the floodplain. As I'm
looking at the drawings here, at the elevations, the limit of the floodway which | assume on your
drawings; is that the FEMA 2020 or is that the old number? Anyone?

Mr. Parker: That’s correct, that’s the FEMA 2020.

Commissioner Kadar: Ok, so is that technically where the water would be?

Mr. Parker: So technically, | don’t know if you have a good (audible) turn your speaker back on.
Mr. Rhodunda: Yeah, go back to the drawing with the pink and green flooding areas.

Mary Ellen: And just for the record, could you please announce yourself when you’re speaking? Thank
you.

Mr. Parker: Sure, Scott Parker for the record.
Chair Hurd: Thank you.
Mr. Parker: If you go back a couple more slides here, | can help explain them. How about two more?

Mr. Rhodunda: | think it’s further back, there you go, right there, stop, stop there, with the pink and the
green. Ok the green would indicate the old floodplain and the pink would now indicate FEMA’s 2020
floodplain.

Mr. Parker: Correct.

Commissioner Kadar: Well, I’'m looking at the map here and this is the drawing that you provided, it’s
called the grading plan, is that correct?

Mr. Parker: Correct

Commissioner Kadar: It’s one of the packets that you provided. The old floodplain at the limit of the
floodway, was at about 98 feet, 97.8 somewhere around there. And the other side of the building along
Casho Mill road, which is now part of this pink area, it indicates that the height of that is | want to say
100, 101 somewhere around there?

Mr. Parker: Right.

Commissioner Kadar: Ok so that’s a two-foot increase in the floodplain height and you’re only raising the
building 18 inches.

Mr. Parker: Right.
Commissioner Kadar: Sounds like to me that’s still underwater.

Mr. Parker: Ok, so let me help walk you through maybe what you’re seeing here. If you see those
diagonal lines that go from the bottom of the screen up to the top of the screen, you’ll see there’s a
dashed line and there’s several of them as you go across the property from left to right. So, on the left
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side of the site that’s a base flood elevation of 102 elevation. And then on the right side of the site,
that’s a base flood elevation of 101 elevation, so the base flood elevation for the 100-year storm
actually goes from 102 on the west side to 101 on the right side. So, as you look at where the building is
itself that ranges from around the 101.5, I'd say to almost 101.6 in the base flood elevation. We're
raising the finished floor of that building to 103.2. So currently the floor is 101.6 which is pretty much
right at that base flood elevation and the way that FEMA constitutes a building in the floodplain is if the
lowest adjacent grade next to the structure so that outside grass that touches your foundation if that’s
lower than the base flood elevation, then they consider the structure to be in the floodplain. If you
were to raise that outside grade above the floodplain then they consider the building to be outside the
floodplain.

Commissioner Kadar: Ok but let’s be clear though. The building is still located in the floodplain. You're
not moving the building, it’s still (audible) you can’t change that.

Mr. Parker: Correct

Commissioner Kadar: (audible) high enough to not be impacted by water rise.
Mr. Parker: Correct

Commissioner Kadar: Alright, good, and good clarification.

Mr. Parker: Thank you.

Chair Kadar: Alright, other than that, | see no other critical comments it was a good presentation and the
project.

Chair Hurd: Has commissioner McNatt joined us? Alright, doesn’t look like it, so we’ll move to
commissioner Silverman.

Commissioner Silverman: | find this plan acceptable for review. | like proposal, with respect to the
floodplain, floodway, flood fringe, without getting tied up in vocabulary, we’re dealing with an area that
hypothetically in a computer model done by somebody who knows in what country, says 1 percent of
the time your feet are going to get wet in the parking lot. This project is not located in an active area
that floods. The probability of that is extremely, extremely low. So, we’re really dealing with a use
that’s within a fringe of the floodplain. With respect to that comment, does Duffield have any
calculations on the square footage of the property that is being altered that is not under the foundation
of the building? Because | think it’s de minimus with respect to altering the parking area the landscaping
and everything around the building. That would be one question that would be very interesting: that
we’re replacing a building for a building. With respect to the dedication to the City, there’s been a lot of
talking about the parcel. Is it parcel 5 that’s specifically shown on the drawing? The one to the
Southwest of the buildings? Question anyone.

Mr. Parker: That, the building is on lot 4 and that the dedication is on a portion of Lot 5, not the entirety
of Lot 5.

Commissioner Silverman: Ok, that | was confused on that, so it’s contained within Lot 5. Thank you on
that. With respect to the offering on the mixed uses, | find that highly desirable; mixed use is the trend
within the City of Newark as was pointed out by the applicant there is substantial commercial to the
southwest of this property, so the City in effect is not losing commercial potential here. | applaud the
applicant for thinking in the direction of the work that has been done by the rental committees and the
housing committees in Newark. I'd actually like to see more efficiency units and one-bedroom units. The
efficiency units that are in Newark are generally associated with work that was done in the 70s and 80s
and sometimes back in the 60s. It’s a very very desirable rental unit particularly for people who are
starting up and downsizing. We have scads of two-bedroom units that are fostered by provisions in the
code. So, this is a very very desirable residential use that’s being proposed by the applicant. The
donation of the property to the City to fill out the parkland and the trail system is extremely admirable.
Again, that’s very rare in the applications we see before us and I’'m going to shift more over to the public
safety side. With respect to the mixed use, normally police departments and law enforcement agencies
enjoy having a site used 24 hours a day; there’s simply less crime. People are there, there’s activity.
With respect to having a commercial unit or an office unit that would simply shut down at 5 o’clock and
simply create spaces for mischief in the dark shadows. Also, with respect to line 440 in the report
produced by the department, there is one reference to fire to the fire department connection location
must be laid out. Fire Protection plan submittal with the CIP; this plan has been around for a very long
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time it’s been hanging fire for two or three years at least. | spoke with a representative from the local
fire company with respect to reviewing this plan, and they would like assurances that the fire
department connection when it’s located on the face of the building would be located in such a manner
that it would be visible from paved surfaces, would be directly accessible from where a fire engine
would stop again on those paved surfaces as far as parking layouts go; and would not be hindered by
landscaping or such things as assist rails with handicap parking. So, in other words the fire company is
looking for a very accessible fire department connection, a clear shot. And | see a head nodding, I'm
sure you know exactly what I’'m talking about with respect to the site design, since one was not shown
on the building. As for the rest of my comments...I notice that the fire hydrant location that exist on the
site are being maintained, there is no indication that there’s any additional fire hydrants. And even
though there’s dead end hydrants, they’re very short distances from rather large | believe 8- and 10-inch
water mains. So again, they’re more than adequate to serve this particular use. But I...in summary | think
that the mixed use is very appropriate for this corner, the offering of efficiency and one-bedroom units |
think is highly desirable, and the only other critique | have and it’s just a personal thing; | think that the
building is very dark and foreboding. In color, for sitting where it does; everything around it is light and
airy and open green space, and here’s this darkish building sitting on the corner, that’s just a personal
preference, but just an observation. Thank you that’s the end of my comments.

Chair Hurd: Alright, thank you. Commissioner Stine?

Commissioner Stine: Thank you Chairman Hurd before | make any comments, | would just like to ask
Solicitor Bilodeau if | have a conflict. 1 am working on probably the one and only development project
I’'ve done in my 18-year career, and I’'m representing the seller of a certain parcel of land in Wilmington
Delaware. And Mr. Rhodunda is involved in that project in representing the developer the contract
purchaser of that property. So, | just wanted to make sure that I’'m ok to be participating in this
conversation.

Solicitor Bilodeau: Thank you Commissioner Stine, for the record Mr. Rhodunda is everywhere so he’s
hard to avoid. His brother lives two houses from me, so you see his brother’s out there right now
looking at me. No, I’'m joking, I'm joking.

Commissioner Stine: So, you have more conflict then | do.

Solicitor Bilodeau: No but thank you for that but | and as long as you feel you can deal with this
objectively and professionally like you always do, | have no, you may proceed.

Commissioner Stine: Ok great, thank you so much. And thank you for the presentation Mr. Rhodunda. |
coming to you from six feet above sea level, so | have no real questions about the flood plain issues |
understand them better than anyone; I'm currently at sea level in Rehoboth Beach Delaware. So, I'm
going to, | understand those, and | appreciate that presentation. My question is on these drawings that
we were given, and this might be a really silly question, but what does this black line represent? Is this a
wall? Oris it just a part of the drawing? What is this black line across the bottom of each of these
pages?

Chair Hurd: So that heavy black line indicates the grade
Commissioner Stine: The grade, ok.

Chair Hurd: The topographic profile and everything below, it’s just a way to visually anchor the
rendering.

Commissioner Stine: Ok, | couldn’t tell by this, because it’s so dark, | couldn’t tell if there was a courtyard
or something sitting behind it?

Mr. Parker: No, as Mr. Hurd mentioned that’s an indication of the grade.

Commissioner Stine: Ok, so there’s no, | got excited because it looked like a common area, maybe an
open space, no?

Mr. Parker: No, no it’s not.

Commissioner Stine: Ok. Alright, other than that | guess, | agree with Commissioner Silverman; | was a
little disappointed by the darkness of the project. It looks a little out of place for that location, but I'm
not an architect, so I'll leave that up to professional people, but thank you that’s my only question.

Mr. Parker: (audible) we'll talk about that comment, thank you.
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Chair Hurd: Alright Commissioner Wallace?

Commissioner Wallace: Thank you. So, | have, first of all | would like to reiterate comments made by
Commissioner Silverman. | am pleased to see this project has one bedroom mostly one bedroom and
efficiency studios. | think there is a need for that in Newark. Number one and number two, | think it will
attract a different kind of tenant. You know it possibly still going to attract students because there is a
high demand for that, but you know it’s definitely more attractive to beginning young adults, young
professionals, families just starting out and | think there is definitely a lack of this type of rental in
Newark. | also want to add a potential coffee shop tenant would definitely get a lot of business in this
particular area a lot of that side of Newark is very residential. So, if you want to go out walking on a
Sunday morning get a coffee get a paper, you know it can be a long walk to downtown. So, this a
definitely very well located to add that type of rental tenant. Let’s see, | want to ask a few questions
about the elevation and how that works. I’'m not an engineer, I’'m not close to it so if someone from
Duffield can explain to me how this would be elevated, I’'m assuming it will be a combination of grading
of land in addition to some a taller foundation. But yeah, please explain to me what that means to be
elevated and out of the floodplain.

Mr. Parker: Sure, thank you for your question Ms. Wallace. So, we did a grading study on this property
and | think one of the slides showed it was kind of a mix of blue and red on the property. Where we
looked at what that base flood elevation was, and we did proposed grading so that the outside that
building where the grass meets up against the building is higher than that base flood elevation. So, we
looked at ADA routes how to get that to work with the grading essentially the existing building would be
demolished, the existing slab the concrete slab for the building would be removed and the actual grades
will be raised by earth. And then you would have a slab on top of that, that would be 18 inches above
that base flood elevation for that top slab elevation. So, you know, we looked at, the main thing we
tried to do with this, which we were successful in is having no net fill. And | know you probably have a
hard time understanding how we can raise the building but not have additional fill on this property.
Where we were able to, we reduced the footprint of the building so the existing building was about
2,600 square feet bigger than the proposed building footprint. So, we kind of pulled back that
southernmost end of the building that’s closest to the river there. We pulled that back and provided a
stormwater retention facility; so, a bioretention facility that will have plantings in it that we'll be sending
roof drains to manage stormwater per DENREC regulations. And that is the depression in the area that
offsets the increase in field that we’re adding to the building. So, | hope that explains some, if you have
any further questions, | can...

Commissioner Wallace: | do, yes and that does. So, an additional question, and again I’'m not an
engineer, not even close, but if there were to be a flood on the property. How would that negatively
impact that grading?

Mr. Parker: Alright so, the parking lot itself if it were in a 100-year storm event and this is per FEMA’s
model, again not necessarily what in actuality will be the case during in a 100-year storm event; but in
their model parking lot would have some flooding in it, it would be outside the floodway which is you
know is the fast and moving part of the river. It would be more in standing water, one foot or less
outside of that floodway. The building itself would be higher than it and the grading around the building
would be higher than the 100-year storm. So, you could be outside this building on the stoop and still be
higher than FEMA’s 100-year model, which generally tends to be conservative.

Commissioner Wallace: Ok. And additionally, what about that flooding, are there any regulations or
restrictions around, how long would any flooding event be expected to have standing water? So, you
know in a sense individual in the building would be stranded.

Mr. Parker: Right, that’s a tough question. Obviously, it depends on the type of storm, how long it’s
going to be raining after the storm, the intensity of it. | mean, it would be a guess on my part that you
know.

Commissioner Wallace: But that’s not something that FEMA weighs in on, (audible)

Mr. Parker: No, generally we get the duration of flooding there’s a lot of factors that go into that. I'm
sure there are models somewhere that we don't see, they could get that information in their HECRAS
models or something like that. But we see the mapping that gets portrayed as the limits of that model.
Not necessarily the (audible) of it.
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Commissioner Wallace: Ok. And then, it sounds like FEMA is also not interested in associated facilities
like dumpsters and things like that; strictly the FEMA flood plain regulations just have to do with for the
goal structure. Is that correct?

Mr. Parker: Right, right that’s there (audible) we will for the asphalt

Commissioner Wallace: Ok. Thank you | think that’s all my questions for you. | have some additional
comments, you know | do have concerns about this location, but | think that there’s already a building
there that probably fare as well if there were a flood. And | think that the stormwater controls that
currently exist on the property are probably not the most ideal, and | think that the associated
stormwater improvements you know can add to this property. And | think that’s all | have for now.
Thank you.

Chair Hurd: Alright, thank you. Commissioner Wampler?

Commissioner Wampler: Thank you, just a couple clarifications I'd like to make. In the elevations, the
one that is called the front elevation, that’s along Casho Mill Road. And | my question is, the elevation
that will be seen from Elkton road, is that the left elevation?

Mr. Parker: Mr. Wampler I’'m not sure that | understand your question. If you're looking at the plan
view itself, overhead the right side of that building would be facing Elkton road. So, if you were standing
on Elkton road looking at the building in the presentation that’s where it says...

Commissioner Wampler: No, | know on the aerial views that’s clear. I’'m saying on the elevation, the
color renderings that we have, which of those is it the left or the right that would be facing Elkton Road?

Mr. Parker: Oh, | understand, in your packet.

Commissioner Wampler: Yeah.

Chair Hurd: | believe the front elevation is the one facing Elkton Road.
Commissioner Wampler: No, | think the front elevation is facing Casho Mill.
Chair Hurd: It says Casho Mill mixed use building as the title that is the direction.

Mr. Parker: The smaller one faces Elkton road; | don’t have that exact one in front of me I'll try to pull it
up.

Chair Hurd: Oh ok.

Commissioner Wampler: It seems to me that if you turn the drawings around so that you’re looking at it
with Casho Mill road as the building fronts on Casho Mill road then looking at it from that direction the
left-hand side of the building there would be left elevation is what we’d be seeing from Elkton road. |
just wanted to make sure that | was understanding that.

Mr. Parker: | just pulled it up in front of me and | actually think...

Chair Hurd: | think from looking at it the one labeled right elevation faces Elkton road.

Mr. Parker: Right, that’s what | was seeing as well. | completely agree with how that would be confusing
Chair Hurd: I’'m using that tower element mostly as the marker. Yeah.

Commissioner Wampler: Ok thank you. A couple of other questions, one is the commercial space in this
building, is there any indication that any of the existing commercial tenants that’re in the current
building would be tenants in the new building?

Mr. Rhodunda: So, at this point, because they were office tenants, a number of them left due to Covid.
And because this plan was hopefully going to go forward, if not (audible) tenants to sign long leases so
essentially probably not, though it may be a possibility that they might come back but at this point we
don’t think so.

Commissioner Wampler: Ok | just know a lot of people that use the services that were in that building
and it would be nice if they could remain there, but it’s nothing that you really have control over, |
guess.

Mr. Rhodunda: Right.
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Commissioner Wampler: And my third question, is the parking lot is essentially going to be unchanged,
it’s going to be restriped so it's more efficient, but it is in the floodplain so that means if there were an
actual flood that any cars parked there would be under one or two feet of water that’s my
understanding, is that right?

Mr. Parker: That’s right, cars would be in the floodway fringe, the fringe of the floodway but yes that’s
correct.

Commissioner Wampler: Ok | just wanted to verify that. My last question is regarding the 1.75 acres
that are going to be donated to the City. You had a slide in your presentation where to the south of the
building, there was a portion that was in green. Is that the actual area that’s going to be?

Mr. Parker: Correct, yes that’s the 1.75 acres.

Commissioner Wampler: Yes, the green (audible) that’s to the south of the building and it goes along the
river?

Mr. Parker: Correct you see it’s kind of hard to see, but the river goes through that portion, and there’s
that trail existing on the...

Commissioner Wampler: (audible) when you’re showing this, | was making the assumption that that was
the land that was going to be donated, but you didn’t say that, so | thought I'd point that out. And that’s
all my questions thank you.

Chair Hurd: Alright thank you Mr. Wampler. | have no further questions or comments on the
presentation or packet. So, we will move to public comment; Director Gray have we had any public
comment submitted prior to the meeting?

Director Gray: This is Director Gray, Chairman Hurd, we have not.

Chair Hurd: Ok, | have received no chat requests for comment. But | will open the floor for anyone from
the public that wishes to comment on this agenda item. Alright seeing no action, public comment
section is closed. We will bring it back to the table. So, | guess we’ll go around one more time with
commissioners just for any final questions or comments regarding this application before we move to
the motion. | will begin with Commissioner Silverman.

Commission Silverman: | have no additional comments.

Chair Hurd: Alright thank you. Commissioner Stine?
Commissioner Stine: | have no additional comments, thank you.
Chair Hurd: Thank you, Commissioner Wallace?

Commissioner Wallace: | do have an additional question, and this has to do with cars in the parking lot.
Is the FEMA status something that has to be communicated to both residential and commercial tenants?
I’'m not sure who can answer that, if it’s the applicant or...

Mr. Parker: It retains to the building regardless of the tenant. But for flood insurance rate purposes,
they’ll have to get, whether they have insurance for the building today, they’ll have to modify that.

Commissioner Wallace: Sorry, just for clarification, so are there tenants maybe living in the apartments
or you know who may be renting commercial properties that are going to be unaware of the potential
flooding status and have their car parked there.

Mr. Rhodunda: The owner has indicated that he will certainly advise all tenants of the situation so that
they’re aware of that. In the unlikely event that something was to occur, the tenants would be advised;
because the owner does not want to be in a situation where people are caught off guard. So, they how
exactly that will occur is something that we need to work out, but I’'m sure we will find a way to put into
writing to all tenants that this is in the floodplain and in the event of a major storm they need to be
cautious.

Commissioner Wallace: So, Mr. Bilodeau if you are there?

Solicitor Bilodeau: Mr. Bilodeau, yes, | am here
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Commissioner Wallace: Ok, is that the type of thing that could be potentially added to a special use
permit when it comes before council? That tenants must be, this must be communicated to tenants, the
status of the floodplain.

Solicitor Bilodeau: Sure. You can put conditions on a special use permit. Possibly it could be that some
sort of language that Mr. Rhodunda and | could agree to that would be in each either commercial or
residential lease. That would be in bold letters, notifying the commercial and residential tenants of the
risk. So yes, that condition could be a part of the special use permit.

Commissioner Wallace: Ok, thank you Mr. Bilodeau.
Solicitor Bilodeau: You're welcome.

Commissioner Wallace: And that’s all | have Mr. Chairman
Chair Hurd: All right thank you. Commissioner Wampler

Commissioner Wampler: If this were a piece of undeveloped land in the floodplain contiguous to open
space, | think | would feel very differently about it. But | think that the proposal here of leaving the
amount of paving the same, elevating the building so it’s less likely to flood and going to mixed use
where there’s going to be additional housing, | think it’s a much better use of that piece of property than
the current building that’s there. I'm in favor of it, | think it’s a really great idea.

Chair Hurd: All right thank you. Commissioner Kadar?
Commissioner Kadar: | have no additional comments, thank you.

Chair Hurd: All right, and | am also in agreement with many of the previous comments. | think that a
mixed-use building at this location is going to be valuable, and | think that the apartment mix is also
going to be useful. | think being within walking distance of a shopping center is useful for people that
may be having more economic issues, maybe only have one car and you could be able to physically walk
to the services as opposed to having to be able to drive so | think it’s nice to support that walking area.
And | appreciated the little half mile, one mile that | diagramed to kind of emphasize that, that was very
useful. Alright, that is | believe all of the commissioners commenting, any further discussions or
comments for the commissioners before we move to the motion? Alright I’'m seeing none. Secretary
Wampler, would you start with the first motion please?

Commissioner Wampler: Certainly, | move that the Planning Commission recommend that City Council
revise the Comprehensive Development Plan 5 land use guidelines for 1501 Casho Mill Road from
commercial to mixed urban as shown in the packaged exhibit F1 dated April 27, 2021.

Chair Hurd: Thank you, do | have a second?
Commissioner Silverman: Second, Silverman.

Chair Hurd: Thank you Commissioner Silverman. Any discussion on the motion? Alright, seeing none |
will move to the vote. Please do recall that for comprehensive development amendments and the
special use permits we do need to articulate our reasons for our votes. So, | will begin with
Commissioner Silverman.

Commissioner Silverman: The mixed use is very appropriate and very compatible with this particular
area. The redevelopment adds an economic benefit to the area and I’'m generally in favor of the various
mixed residential apartment types. Thank you.

Chair Hurd: Ok thank you (audible) we got there.

Commissioner Stine: | vote in support based on the information provided in the Planning and
Development Department report and the comments of Commissioner Silverman.

Chair Hurd: Thank you, Commissioner Wallace?

Commissioner Wallace: Yes, | will be voting in favor as well. And | will go with Commissioner Silverman’s
comments...| would also like to add that | think that there stormwater improvements here. There's
already a building here that’s already in the floodplain but | think the stormwater improvements are
going to be an overall benefit to the City.

Chair Hurd: Ok, Commissioner Wampler?
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Commissioner Wampler: | think that is a better use of this piece of property, | think that the attention
that’s been paid to the current situation regarding flooding and | think it’s something that | could
approve, so | vote yes.

Chair Hurd: Ok, Commissioner Kadar?

Commissioner Kadar: | think that this is, | vote aye. |think that this is a positive redevelopment of the
existing property and in my mind is entirely consistent with the stated objectives of the Comprehensive
Plan.

Chair Hurd: Thank you. And | vote yes as well for the myriad reasons already stated and also because
the zoning does support this use and it’s simply amending the map to be in compliance. Alright, Motion
carries 6 to 0. Moving to Motion number, or letter B on the Special Use Permit

Commissioner Wampler: Because it should not have a negative impact on adjacent and nearby
properties and because the proposed plan does not conflict with the development pattern in the nearby
area and based on the April 28, 2021 Planning and Development report and the May 4™, 2021 Planning
Commission Meeting, | move that the Planning Commission recommend to City Council to approve 1501
Casho Mill Road’s special use permit for grading of lands in the flood plain as shown in the Dufield
Associates Major Subdivision and Comprehensive Development plan stated March 22", 2019 and
revised December 30™, 2020 that the subdivision advisory committee conditions as described in the
April 28", 2021 Planning and Development Report.

Chair Hurd: Thank you, do | have a second?
Commissioner Wallace: | do.
Chair Hurd: Thank you Commissioner Wallace.

Solicitor Bilodeau: Mr. Wampler, would you also be willing to add a condition that the leases for the
commercial and residential tenants have a warning about the parking lot being in the floodplain?

Chair Hurd: Ok Solicitor Bilodeau that would be part of our amendments to the motion. Which | was
about to open up.

Solicitor Bilodeau: Right.
Chair Hurd: Alright, so any discussion on the motion? Commissioner Wallace?

Director Gray: Excuse me Chairman Hurd, this is Director Gray. Also, Solicitor Bilodeau had
recommended that possibly the project also the other reason the project complies with the criteria set
forth in Section 32 968 subsection A through N as referenced in the Planning and Development staff
report dated April 8" on pages 5 and 6. Solicitor Bilodeau would you like to (audible) also be added as
well?

Solicitor Bilodeau: Yes, | would. Please.

Chair Hurd: All right, so yes there are additional determinations for special use permits in the special
flood hazard area that we just need to make sure that we reference or consider. Alright, | believe we’re
back to you Commissioner Wallace.

Commissioner Wallace: Yes, | just wanted to propose an amendment to include wording that
recommend that City Council add a condition to the special use permit with regard to notification of the
floodplain status.

Chair Hurd: Ok, Alright, | believe | understand that amendment, do | have a second?
Commissioner Wampler: | second.

Chair Hurd: Thank you Commissioner Wampler. All right so voting first on...any further discussion on
wait we’ll have to vote this amendment first then we’ll move to any further discussion.

Commissioner Wampler: Do we, as long as we’re adding things, do we want to add the references that
Paul’s referring to? As an amendment?

Chair Hurd: Do we need to add those references to the zoning code required in the motion or just be
part of our consideration for the approval?
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Solicitor Bilodeau: They can be part of when you list your reasons while you are voting that it could be
within that.

Chair Hurd: Yeah. Because those are considerations, they’re not...
Solicitor Bilodeau: Yeah, the standard 3 for the special use permit plus this (audible).

Chair Hurd: Commissioner Wampler it was more of an advisement that there are additional conditions
for looking at when you’re looking at special flood hazard areas and work special use permits within
those. Alright so voting on the amendment to include language within the leases advising residents or
tenants of the flood hazard I’'m going to start with...so Commissioner Stine?

Commissioner Stine: | vote aye.

Chair Hurd: Thank you. For this one we don’t need reasons because it is an amendment to the main
motion. So, we’ll be returning to the main motion after this. Commissioner Wallace?

Commissioner Wallace: Aye.

Chair Hurd: Commissioner Wampler?
Commissioner Wampler: Aye.

Chair Hurd: Commissioner Kadar?
Commissioner Kadar: Aye.

Chair Hurd: Commissioner Silverman?
Commissioner Silverman: Aye.

Chair Hurd: Thank you, and | am Aye as well. Amendment to the motion passes. Returning to the main
motion, any further discussion or amendments to the amended motion? All right, seeing none, we'll
move to the vote. Commissioner Wallace?

Commissioner Wallace: I’'m here | had to unmute. So, | vote in favor because | do not think that the
special use permit will adversely affect the health and safety of persons residing and working within City
of Newark boundaries or within one mile of the City of Newark boundaries and within the State of
Delaware. Also, | do not believe that it will be detrimental to the public welfare or injurious to property
or improvements within the City of Newark boundaries or within one mile of the City of Newark
boundaries and within the State of Delaware. And that it is not in conflict with the purposes of the
Comprehensive Development plan of the City. Additionally, | do not think that it’s, | think it is in
compliance with the requirements set forth in Section 32-78 for the FHSA (audible).

Chair Hurd: All right, thank you. Commissioner Wampler?

Solicitor Bilodeau: Excuse me, the 32-93-83 those are the other (audible).
Commissioner Wallace: Ok sorry | was looking for the numbers and Ok.
Solicitor Bilodeau: That’s ok, that’s why I’'m here.

Commissioner Wallace: What he said.

Chair Hurd: All right, thank you. Commissioner Wampler?

Commissioner Wampler: Yeah, | think this is going to a better use of the property. | think the idea of
elevating the building which would require a special use permit for the grading is an improvement, so |
vote yes.

Chair Hurd: All right thank you, Commissioner Kadar?

Commissioner Kadar: | vote aye for all the reasons stated in the April 28%, 2021 Planning and
Development department report.

Chair Hurd: Thank you, Commissioner Silverman?

Commissioner Silverman: | vote yes for all the reasons in the previous discussion in addition the
applicant has demonstrated that the traffic impact in this area would be virtually unchanged with
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respect to the commercial property that’s already there. And they’ve made the effort to move the
building further away from the floodway.

Chair Hurd: All right, thank you. Commissioner Stine?
Commissioner Stine: | vote yes for all the reasons stated by Commissioner Wallace.

Chair Hurd: All right thank you. And | vote yes as well for all the reasons previously stated by the
Commissioners. Alright, that Motion passes.

Commissioner Wampler: Because it should not have a negative impact on adjacent or nearby properties
and because the proposed plan does not conflict with the development pattern in the nearby area, |
move that the Planning Commission recommend that City Council approve the major subdivision plan
for apartments and offices as shown on the Dufield Associates Major Subdivision Comprehensive
Development Plan amendment plan dated March 22, 2019 and revised December 30, 2020 with the
Subdivision Advisory Committee conditions as described in the April 28, 2021 Planning and Development
Report.

Chair Hurd: Thank you, do | have a second?
Commissioner Silverman: Second, Silverman.
Chair Hurd: Thank you very much. Do | have any discussion on the motion? Commissioner Stine, yes?

Commissioner Stine: There was one issue that | forgot to bring up earlier, which was under the fiscal
impact in the April 28" report. Does the fiscal impact, | think that it had stated that it was based on a
different project? Are those numbers correct, and the name of the project is incorrect?

Chair Hurd: Oh.

Commissioner Stine: If under the line number 55, | had made notes there.

Chair Hurd: 265 yes, it does say Green Mansion. So, we just want to be sure that the numbers...
Commission Stine: Right, so are the numbers correct? The 29,250 more than the estimated net revenue?

Mr. Fortner: Mr. Chairman, this is Mike Fortner, Tom’s mike isn’t working but he says the numbers are
right, but the label is wrong the Green Mansion.

Commissioner Stine: Great, thank you. Thanks Mike.

Chair Hurd: All right, we are back to the motion any discussion or further? Alright seeing none, | will
move to the vote. Who am | up to? Oh, there we go, Commissioner Wampler?

Commissioner Wampler: | vote aye based on all of the comments made by the commissioners during the
previous two motions.

Chair Hurd: Thank you. Commissioner Kadar?

Commissioner Kadar: | vote aye as well for reasons stated on lines 535 and 537 of the April 28 Planning
and Development department report.

Chair Hurd: All right, thank you. Commissioner Silverman?

Commissioner Silverman: | vote aye based on the previous comments, the Commissioner’s discussion,
and the department’s report.

Chair Hurd: Thank you. Commissioner Stine?

Commissioner Stine: | vote aye based on the recommendation of the April 28" Planning and
Development Department report.

Chair Hurd: Thank you, Commissioner Wallace?
Commissioner Wallace: | vote aye for reasons previously stated.

Chair Hurd: Alright thank you. And | vote aye as well for the reasons stated in the department report
and for the commissioners. Alright, motion carries. And that is the item, thank you gentlemen, thank
you for joining us.

Mr. Rhodunda: Thank you very much.
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4. Review ad consideration for amendment to Chapter 32 Section 32-45 (b) BB central business
district off street parking option subsections 5,6. And 8

Chair Hurd: All right, that takes us to item 4; Review ad consideration for amendments to Chapter 32
Section 32-45 (b) BB central business district off street parking option subsections 5,6. And 8. Director
Gray is this you to start off?

Director Gray: This is Director Gray, and yes let me pull up my presentation here. (audible) windows
open. Just had it before....ok. So, a little bit of background, this will be a brief presentation, a little bit of
background here. Section 32-45 B6 so indicates that within 45 days the City Council may also review,
modify, or deny the Planning Commission’s approval, disapproval, or approval with conditions upon the
recommendation of a member of Council, Planning Director, and or the City Manager. For this code
provision, excuse may review the parking waiver. For this code provision, Mayor Clifton on January 7",
2021 requested that the City Council review the Planning Commission decision made at the January 5%,
2021 (audible) parking 142 and 136 East Main street. The City Council denied this project’s parking
waiver at their meeting on February 8%, 2021. In doing so the project in effect was also denied. As a
result, the project did not (audible) before Council, so the parking waiver was denied. There was a
discussion between this project’s legal counsel and our City’s Solicitor regarding the code section 32-45
B8. This section indicates that a project cannot be considered for two years if the parking waiver is
denied and so, proceed ambiguity in the code language in subsections 5 and 6 of the code section. So,
Katie, if you could pull up exhibit B, please? That would be the next, oh Exhibit A sorry; that would be
the next page, or the second page. Upon discussion with the City Solicitor, the City manager, and City
staff, the recommendation is to revise and clarify subsections 5 and 6 and subsection 8. And that
subsection 8 once revised would be similar to 32-79 G; and this section states that if after due
consideration a proposal for rezoning or annexation is denied, such a proposal cannot be eligible for
reconsideration for a period of two years after final action by the Council except by a favorable vote of
three fourths of the Planning Commission or Council. Instead, the Planning Department proposes that
the vote for reconsideration be a simple majority given that a parking waiver vote does not equate to a
rezoning vote. Furthermore, this amendment be retroactive. That concludes my brief presentation and
Katie do we have Exhibit A to pull up, the proposed language so we can have a better look at it?

Miss. Dinsmore: Yeah, let me pull it up really quick, just a second.
Director Gray: Thank you.

Chair Hurd: While we’re waiting Director Gray and Solicitor Bilodeau, am | right in thinking that this is
the only section in the Code other than the, so the rezoning has the ability to be reconsidered is the
parking waiver the only other one that didn’t have a reconsideration option?

Solicitor Bilodeau: Commissioner that is my understanding, that this is like the rezoning. | haven’t seen
any others that I'm aware of.

Chair Hurd: Ok.

Solicitor Bilodeau: In speaking with John Tracy and Council for the applicant, he made some arguments
that may be a stretch a little bit, but he was saying that the way the current code is written, they never
appealed, the Planning Commission granted their parking waiver, but they didn’t appeal it. The Council
appealed it, so his argument was that the two-year hiatus if you will, should not apply to them because
they never appealed any decision, so it was a bit of a stretch but still, | think the two year, the thought
was the two-year hiatus if the parking waiver is eventually denied may be a bit harsh.

Chair Hurd: Ok, | just wanted to be sure there weren’t any other sections we should be considering as
part of this sort of effort. Still waiting on the document, looks like yes.

Director Gray: I'm emailing it now; | don’t have the ability to share that | know of. So, let’s see.
Commissioner Silverman: Well, | have a question for Mr. Bilodeau.
Chair Hurd: Ok, Commissioner Silverman?

Commissioner Silverman: Mr. Bilodeau we found that the City often uses the Parking Waiver as leverage
in negotiations with a property owner. Who's going to pay for gating, what spaces are going to be
available, we’ve seen this in several other projects. Is it appropriate that the City has a veto over the
parking waiver? There’s nothing in the code that talks about how it’s appealed, it appears to be the
exclusive jurisdiction of the Planning Commission, and now this puts the Council in a position of really
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having an upper hand that’s it’s “my way or the highway” with respect to any negotiations, with respect

to land use, and parking.

Solicitor Bilodeau: Well, the way the code is written now Commissioner is that, in the end, | think it was
always the understanding that the parking waiver was within the purview of the Planning Commission
and nobody ever really noticed that one little provision that allows the Council to review parking waivers
made by the Planning Commission. | think this and the one on 141 East Main were the first two | think
ever where a member of Council availed himself of the ability to review that decision.

Commissioner Silverman: Does this smack of contract zoning?

Solicitor Bilodeau: | don’t know if its “smacks” of contract zoning. It’s, | mean the parking waiver’s
always been a way of working with developers and that it in lieu of paying money if you don’t have
enough parking spaces, real estate is donated, or you know easements are granted. So yes, it is
something where there are conditions to get the development through, but | believe in most cases are
reasonably related to the development being considered.

Commissioner Silverman: Thank you.

Chair Hurd: Thank you. Ok, we have the document up so let me go around the horn here.
Commissioner Kadar?

Commissioner Kadar: Yes, since we’re writing code here, I'd like to point out a couple of wording issues
that don’t quite fit right. Line 14, “less than what the application sought in the application”. | think that
should say what the applicant sought in the application. | don’t think the application sought anything in
and of itself. Correct?

Chair Hurd: Correct.

Commissioner Kadar: Ok. Then on line 22, “Council may also request the city council also review”
redundant, get rid of one of the also; the second one would be preferable. And then on line 31 “for a
parking waiver cannot” it should be a parking waiver for the same property cannot be considered for a
period of two years. Add the word for. That’s it, other than that | don’t have any issues with what’s
being recommended here.

Chair Hurd: Alright thank you, Commissioner Silverman?
Commissioner Silverman: | have no issues with what’s being proposed.
Chair Hurd: Alright thank you. Commissioner Stine?

Commissioner Stine: | have a lot of questions. So, I’'m trying to understand exactly what you’re asking
me to approve. So, the Daneman projects, we did approve a parking waiver for the Daneman projects,
meaning the Planning Commission approved a parking waiver for the Daneman project.

Chair Hurd: Correct.

Commissioner Stine: As | recall it was a fairly benign request, it went to City Council and City Council
enacted or adopted this little-known clause in the Code somewhere and they denied the parking waiver
that the Planning Commission had approved.

Chair Hurd: Correct.
Commissioner Stine: So, they we did not disapprove an application...
Chair Hurd: So that’s why there’s and/or in there.

Commissioner Stine: Ok. And (audible) subsequently disapproved on appeal. But they weren’t on
appeal. How can you be and/or and be on appeal?

Chair Hurd: Correct. So, you just hit on something that | noticed as well. | think a tighter reading and |
think the current version of the code doesn’t use the word appeal directly in the applicant’s actions, but
the new language does. | kind of feel looking at this that this is only for if the applicant appeals the
decision and is rejected then they’re barred. But if the Council reviews the action, then that doesn’t
count as an appeal. And so, they would not be barred. So, | would almost say that a tighter reading of
this would say that the applicant is not locked out for two years by that provision. But I’'m not the City
Solicitor but | will say that this language may clarify, but we may also want to look at that and say do we
keep the language about appeal in there and sort of what’s the intention.
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Commissioner Stine: Yeah, what'’s the intention because under what I’'m reading here. So, if the
application was disapproved by the Planning Commission, which it was not, and or subsequently
disapproved by the City Council on appeal. So, that does not apply in this 132/136 Main Street scenario,
correct? Because it was not an appeal.

Chair Hurd: So, in this particular example I’'m just saying from my reading, the only place that they use
appeal, and they don’t use it directly in item 6, sorry item 5. They say that the applicant may request
the City Council’s review the application, item 6 also says that Council may also review, modify, or deny.
Neither of those sections use the word appeal. But | would say that the word appeal as we generally
understand it, is usually by the denied party asking for a reconsideration, in this case it would be the
applicant.

Solicitor Bilodeau: So, Commissioner Stine, the reason for the first part of the clause, and it is in the
instance where the applicant applies for a Parking Waiver from the Planning Commission gets shot down
and then decides ok, I’'m not going to move forward with this application, I'm just going to start over
from scratch, and it doesn’t go to Council for further consideration.

Commissioner Stine: Ok.

Solicitor Bilodeau: So, | was just trying to catch that instance where the development never makes it to
Council the first go round because it was shot down by Planning Commission. If that makes any sense.

Chair Hurd: Sorry, Solicitor Bilodeau which item were you speaking about?
Solicitor Bilodeau: Like Line 29.

Chair Hurd: Aright, so | think that the challenge here is while the 131 project highlighted this issue. |
don’t want to use this it as the sole basis for why we are redefining and rewriting the code. So, we’re
taking this opportunity to go, there seems to be a barrier to continuing or having the project reexamined
when there was no action by the applicant. But | guess | will turn to Solicitor Bilodeau and ask you your
opinion on the words “on appeal” in item 8. And does that change the reading of this or the
enforcement or the interpretation of this?

Solicitor Bilodeau: Well, we could when we go because the Council has the right to review, modify, or
deny the Planning Commission’s approval. Which in my view an appeal, | think we could change the
word appeal and on line 30, “disapproved by City Council on this application to review, modify, or deny”
we could put that language in there instead of appeal if that would make more sense.

Chair Hurd: Let’s come back to it, I'm just trying to understand the words and the intention. Hang on
Commissioner Silverman. Did you have something to add to this?

Commissioner Silverman: Yes.
Chair Hurd: Ok.

Commissioner Silverman: | think we may be simply missing a comma on Line 30. If it read “disapproved
by the city council, (comma) on appeal” that would answer your question, it’s usually the applicant who
appeals. A subsequent application for parking on the same property cannot be...two thoughts,
disapproved by the Planning Commission and or subsequently disapproved by Council, (comma) on
appeal | think that answers the circle we’re going in here.

I”

Chair Hurd: Ok. My first thought was get rid of “on appeal” and just say that if it was disapproved by
both, then the applicant has (audible) can ask for majority vote.

Commissioner Silverman: That works.

Chair Hurd: That was both options. I’'m just trying not to insert too much in here...

Commissioner Stine: No, that helps a lot. That’s where | was getting tripped up.

Commissioner Hurd: Yeah.

Director Gray: (audible) this is Director Gray.

Commissioner Hurd: Yes, Director Gray.

Director Gray: Is it possible complication would be on Line 30 two words, to take out the two words “on

appeal”.
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Chair Hurd: I'm just throwing that out as a possibility, we come back around.
Director Gray: I'm just highlighting it right now, (audible) taking notes.

Chair Hurd: Yes, that was my suggestion, to remove the uncertain, well not uncertainty, but ambiguity
about which action, because it says that, well | don’t know. It doesn’t say which action triggered it but
what seems to really matter is that City Council disapproved the application.

Commissioner Stine: Yeah, that would help. The other, on Line 31 is there a word missing there? So, if
an application is disapproved by the Planning Commission and or subsequently disapproved by City
Council, a subsequent application for a Parking Waiver the same property...

Chair Hurd: Yes, Commissioner Kadar had added a “for” in there.
Commissioner Stine: Oh, sorry, | missed that.
Chair Hurd: That was his comment.

Commissioner Stine: Ok, so | understand we’re not speaking specifically about any one project but it’s
the only one | can wrap my head around because it’s like you said, it’s what triggered this conversation.
So, in this case of 130 in the Daneman project, under this proposal, 4 Council members would vote to
allow a new application to be considered. Has the Daneman project under this current language, have
they been told they can’t come back for two years, is that what’s happened?

Solicitor Bilodeau: They were told that they can’t come back and actually Commissioner Stine, once the
Parking Waiver was denied there was no further voting by Council because you know, their application
wouldn’t work without the parking waiver.

Commissioner Stine: Ok, so that, so they were told that now they can’t come back for two years, so
what this proposed amendment would do would say this project or any other, not just the Daneman
project but 4 Council members could now vote in favor of allowing a new application to be considered.
Would that then go back to the Planning Commission?

Solicitor Bilodeau: Yes, it would be a brand-new application.

Commissioner Stine: A new application. So that comes, that’s what says it comes back to the Planning
Commission...

Director Gray: This is Director Gray. | am not sure about that Solicitor Bilodeau. That if a plan already
was in, | believe it would have to do with where the plan review was and what process. So, in the
Daneman project case, if the plan was already reviewed and recommended by the Planning Commission
and there weren’t any changes, and let’s say this language went through and Council voted to review
the application, | don’t see any reason why it would have to, why this application would have to go back
to Planning Commission for review if there weren’t any changes.

Solicitor Bilodeau: It says allowing a new application in the wording.
Director Gray: Ok.

Solicitor Bilodeau: And then I think it’s pretty obvious with any new application that the applicant is
going to have to make some | don’t want to say radical changes, but they’re gonna have to, they’re
gonna have to change up whatever they were seeking for a parking waiver if they want to have any
success a second time. You know | would think that the new application, new considerations as to what
type of parking waiver is being asked for it would go back to the Planning Commission.

Director Gray: (audible).

Commissioner Stine: Ok and thank you Director Gray. | guess my next question is do they have to go
back through entire process over again? Or are they just coming back with a new parking waiver
application?

Solicitor Bilodeau: Well, well | think that the building they’re proposing to build will determine the type
of parking waiver they’re going to be asking for.

Commissioner Stine: Well, they could in theory propose the same building, but they could change like
from two-bedroom apartments to four-bedroom apartments to one-bedroom apartments to like right?
They could change the configuration of the building to effect the amount of parking that they need.
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Solicitor Bilodeau: Right.

Chair Hurd: Right, but that would still be a new application because it’s a new, basically it’s a revised
project so | believe it would go through the Planning Department’s process again; it would go through
SAC, it would come to Planning Commission, it would then go on to council. The reason | have here, the
reason we have to do this is the property itself is barred from any applications for two years.

Commissioner Stine: Right.

Chair Hurd: So that’s why we have to sort of say you know and maybe they say I'm going to resubmit the
actual project all over again. Same thing, that could be their discretion, but | think that, and | guess |
wanted to check. Is this language taken directly from the rezoning’s consideration? Because | can’t find
that section right away.

Solicitor Bilodeau: (audible) The rezoning will require a 3/4ths majority of Council and which is 5.2
members which | think you would round up to 6. So, it would be, it’s quite a high bar for someone to
come back for a rezoning with a 3/4ths majority.

Chair Hurd: Ok, | meant the language about whether it had to be a new application for rezoning or
whether they could have the original application reconsidered.

Solicitor Bilodeau: So, is the word new?

Commissioner Stine: Yeah, that’s my point too. The argument is that it’s what do we say? It should be
reduced to 50% and not 3/4ths because...because why, do we say it does not equate to a rezoning vote?
It’s a parking waiver vote. So that’s my question are they just coming back with a parking waiver
application or is this an entirely new application in which case how do you make the argument that it
only 50% versus 3/4ths.

Chair Hurd: Right, my reading for this is that they would come to council with an action saying we would
like to have a new application be considered for this property. | don’t know if they need the application
or they just need to say, like, we would like to be reconsidered and they get a vote that allows them to
proceed with the application process. Am | understanding the application process correctly Director
Gray or do they actually need to bring? Because | don’t see them going to Planning Commission not
knowing if Council is going to...

Commissioner Stine: Right, so the 50% is just will you give us permission to put in a new application?
That requires 4 council members.

Chair Hurd: That was my understanding.

Commissioner Stine: (audible) back to square one, | guess that’s my bigger question. Is that an undue
burden to send them all the way back to square one because of a parking waiver issue.

Chair Hurd: Possibly. Commissioner Silverman, you had something to add here?

Commissioner Silverman: Yes, | might use the word reconsider. I'd like to see that word in here. | think
that clarifies do you go back all the way, do you go back part of the way, can Council decide what pieces
it wants reviewed by Planning Commission. | think it should rest on the actual application. With respect
to Mr. Bilodeau, | can see circumstances that do not involve much of anything physical cross access
agreements that the owner says, no I’'m not going to give you, no I’'m not going to operate a public
parking lot in my building. And Council says well, you’re not part of solving our problem, we’re not
going to let you move forward. And | think that this is extremely important because it also effects or it
runs with the property. The applicant can’t simply sell his or her property to someone else, and they can
just start over. There are a lot of holes in this, there are a lot of incomplete pieces in this.

Chair Hurd: Ok, thank you. Commissioner Stine, do you have anything further? Sorry Director Gray, we
had asked you some questions so let’s.

Director Gray: Yes, so you had asked me a couple questions and then you kinda moved on, so. | think it
would be helpful for me to answer those questions. For the record.

Chair Hurd: Yes.

Director Gray: (audible) so the question was whether the Section 32-79 included the 3/4ths language or
what language and what did 32-79 say. If you look at the memo | included in your report, it’s quoted in
there and it’s very brief. If after due consideration a proposal and | do have in parentheses for rezoning
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or annexation, that is not in the code. | put that down in parentheses for emphasis because this is under
the provision for annexation so that that part is not in the language. Is denied such proposal cannot be
eligible for reconsideration for a period of two years after final action by the Council except upon the
favorable vote of 3/4ths from Planning Commission or Council. Now, and then we go on to explain the
reasons for changing the language. So, the to answer some of the comments that just occurred when
you asked me that question, and now, and Commissioner Silverman’s point is well taken, and that goes
back to my comments previously. | think there are some scenarios that there will be plans that subplans
should go back to the Planning Commission. And some can go right from a vote in Council and that’s
why | believe the language for the rezoning has Planning Commission or Council in it. Because then
again there might be some changes to a plan that | think 141 East Main is a really good example. That
the applicant made changes that triggered it going back to Planning Commission. Let’s take 268 East
Main Street. They are making some changes to the plan that is not triggering it to go back to Planning
Commission. So, | just put that (audible) for consideration. Thank you, Chairman Hurd.

Chair Hurd: Ok, thank you. Commissioner Stine, are we good? Are you set?

Commissioner Stine: No, but I'll move on from me to hear what the other Commissioners have to say,
maybe it will become clearer to me.

Chair Hurd: I understand. Alright, Commissioner Wallace?

Commissioner Wallace: Thank you, so | agree a lot of what’s been said, and I've appreciated a lot of it. |
personally do not think that this proposed added text is clear enough. And | think while it might be
attempting address one problem, it could be creating other problems. Also, | do think it makes sense to
make a change from having a basically a super majority of Council to you know bring it down to a
majority for the Parking waiver only. But | think that is complicated by the fact that if in changing the
parking waiver the applicant needs to change the project. So, | do think, and | think it needs to be
(audible) out more. And it could be this other wording that Director Gray references in Section 32-79G
including Planning Commission or Council. And | think there’s some ambiguity there that an applicant
could you know who makes that determination and the applicant (audible) one or the other. So, I’d also
like to add that I'm not necessarily in favor of making this retroactive, that feels very much like
legislating for a particular project or client. And that’s just something I’'m generally not in favor of. |
don’t know if I've added anything particularly helpful, except that | would, | think I'm agreement with
the other Commissioners that have spoken, | just think there’s too much ambiguity here.

Chair Hurd: Ok, thank you. Commissioner Kadar? Wait did we do Kadar, we did. Commissioner
Wampler?

Commissioner Silverman: Well to interrupt we need to extend, it’s after 9:00.

Chair Hurd: You’re right we do. Exercising Chair’s prerogative to extend to 9:30. And now,
Commissioner Wampler.

Commissioner Wampler: Well, I'm actually in favor of what we’re doing here. | do agree with Jen that
there’s a possibility since it’s retroactive that the changes are being made for the benefit of a specific
project. But | also believe that they never appealed it, so in once sense it doesn’t really apply to them by
the letter of the way this is written. So, | just wanted to my main question is when we vote on this, do
we want to include the little changes we made in the wording, or are people not ready to vote on this,
they feel it’s too ambiguous to move on?

Chair Hurd: That will be my question to the Commission once we’re through our first loop here about
do, we have something we can actually vote on or is there still open issues, because that is common to
this. So, is that all of your comments, questions Commissioner Wampler?

Commissioner Wampler: Yes, it is.

Chair Hurd: Ok, I'm going to move to public comment. Director Gray have we had any public comment
submitted on this item?

Director Gray: This is Director Gray, no we have not.

Chair Hurd: Ok, | see...the only member of the public | see is the recorder. I'm still going to open the
floor to public comment for item 4...alright seeing no action closing public comment and bringing it back.
| guess I’'m going to say that my sense here that items 5 and 6, there’s some typographic issues but
otherwise they’re really solid. It’s really just item 8 that we’re having the most discussion about. And |

22



1116
1117
1118
1119
1120
1121
1122
1123
1124
1125
1126
1127
1128
1129
1130

1131
1132
1133
1134

1135
1136
1137
1138
1139

1140
1141
1142
1143
1144
1145

1146

1147

1148

1149

1150
1151
1152

1153
1154
1155
1156
1157
1158

1159

1160
1161

1162

1163
1164
1165

1166

would agree that there is still some ambiguity and still some uncertainty about kind of what’s the
process, what does this trigger.... how do you trigger this, how do you go and get the majority vote for
approval of something? You know (audible) I'm looking at the language for the rezoning and | think
there’s some parallels but there’s not quite enough because of a rezoning proposal usually is about a
symbol, I’'m going to rezone from this zoning to that zoning. And | could come back and say | would like
to do that, and | would like to be reconsidered. You know it’s...for parking waiver there’s more
complexity to the application because it’s very dependent on the circumstances of the building and the
proposal. It’s not just a matter of coming back and saying nope I still want the parking waiver. You
know it’s like well, (audible). So, | guess what I'd like to put out there for the consideration of the
Commission is to send this back to staff and the Solicitor incorporating our comments and seeing if we
can get a clearer, less ambiguous, more focused maybe is the word, item 8 that would make it easy for
especially for an applicant to look at that and go ok, Planning Commission approved me, Council denied
me, what am | doing. What’s clearly, you know, clearly define what the next step is. So, | guess | will go
around to the Commissioners and see if that agrees with your thoughts, or if you would like to take it to
a vote tonight. And | will begin with Commissioner Silverman.

Commissioner Silverman: | still think this needs some more work. | have a question for Mr. Bilodeau.
The kinds of things that are usually included in parking waivers, would that be the equivalent of a deed
restriction if we’re talking about a land development plan or even zoning; it would be voluntary on the
part of the applicant. That’s my question to you.

Solicitor Bilodeau: Well, there’s a couple different parking waivers. One is just where you’re paying
financially for the number of parking spaces. And then code allows for other types of considerations in
lieu of paying cash such as allowing managed parking or allowing easements cross access. So yes, there’s
deed restrictions, things along those lines, those are all part of possibly part of considerations in lieu of
paying the cash.

Commissioner Silverman: Because | can see where a circumstance would be that the parking waiver
might have been turned down or rejected by Council because they didn’t think it was enough money.
Everything else worked, but for some reason the Council thought that represents too little money and
they want more. How do we tell an applicant to go all the way back to square one and submit a new
plan? That sounds like a negotiation between the City and the applicant before building permits issued.
So, | too would like to see this go back for some additional thought. Well, that’s my comment.

Chair Hurd: Alright thank you. Commissioner Stine?

Commissioner Stine: Is there a subsection 7 that is relevant to this conversation, or no?
Chair Hurd: Hold on I just had that here...

Director Gray: This is Director Gray; I'm pulling it up now. It’s a race between Will and I.

Chair Hurd: Item 7 says “applications for off street parking standard reductions may be considered in
conjunction with applications for rezoning or subdivision approval”. So, it’s just, there’s a number of
items about referring to reductions of off-street parking standards, and (inaudible) is just one of them.

Commissioner Stine: Ok. | feel like if we think it’s unclear, then an applicant would find it unclear and |
think it will be, setting aside the issue with the Daneman project, | think it would be an undue burden to
send somebody back to square one if they have, over a parking waiver. Over a parking waiver
negotiation, just like Commissioner Silverman said; cause it is a negotiation. I'd like to see it really clear
as to what the process would look like and I'd like to send it back to staff with those comments and
maybe revisit it at our next meeting, if possible.

Chair Hurd: Ok. Thank you, Commissioner Wallace?

Commissioner Wallace: Yes, | am in agreement | think 5 and 6 were ok, but it seems like number 8 needs
some more work. I'd like to see it go back to staff then come back to Commission.

Chair Hurd: Ok, thank you, Commissioner Wampler?

Commissioner Wampler: Well, | think it’s pretty clear in section 8 that we’re talking only about a parking
waiver not the entire project, but I’'m perfectly comfortable with people taking another crack at it. So, |
would have no objection to that.

Chair Hurd: Ok, Commissioner Kadar?
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Commissioner Kadar: Yeah, | look at section 8 and | don’t have as much confusion as most people seem
to be having here. The section is relatively clear and like Tom, | agree it is talking specifically about the
submission of a new parking waiver application, not a new application for the project. Now why would
someone have their application rejected, and then get 4 Council members to approve them to resubmit,
then resubmit the same application? | don’t understand that, they would be modifying that application
to some extent, hopefully to gain positive parking waiver. So, | don’t have as much problem with that in
this paragraph as everyone else seems to have. It’s relatively clear to me. Again, I’'m not Paul and I'm
not a lawyer.

Chair Hurd: No, | appreciate that because you point out that we keep talking about the application for
an off-street parking standard reduction...(audible) that just needs to get worded in there.

Commissioner Kadar: Now let’s not forget this entire section is proposed amendment to Chapter 32
section 32 to 45 off street parking requirement section.

Chair Hurd: Right.

Commissioner Kadar: It’s got nothing to do with special use permits, or project approvals. We're talking
specifically about parking waivers.

Chair Hurd: Ok, so | hear you on that. | don’t know if that changes anyone’s mind or if we would still
prefer to have a cleaner version.

Commissioner Kadar: | don’t want to be the one to hold up doing that if everyone else is more
comfortable with that. But as | said earlier, | don’t have an issue with this one either. So, I'll go along
with the group and we can look at it again maybe next month? With a little bit cleaner version.

Solicitor Bilodeau: So, a couple questions for the clarifications. Now the language that Mary Ellen quoted
with the 3/4ths, that allowed for either 3/4ths of the Planning Commission or Council to vote for it to
come back. | hadn’t really heard anything, that Planning Commission wants to have that vote to bring
back a parking waiver. So as far as | could tell, the Planning Commission is ok with the 4/7 voting with
the Council taking that vote? Is that?

Chair Hurd: Solicitor Bilodeau, that is my sense as well. | think the majority was well received. | think
Director Gray’s point and | think Commissioner Wallace touched on this too or | think it was
Commissioner Wallace. Sort of who considers it because we’re sitting here, (audible) Planning
Commission or City Council so it could be just approved by just the Planning Commission, so if | wanted
to submit a new application, | should come to Planning Commission because they were the ones who
disapproved the initial application. So, I’'m feeling like some of that language from the rezoning, needs
to get back into it can go to one or the other groups. Probably based on who rejected it last; and
therefore, who has to reapprove the new application.

Solicitor Bilodeau: Ok, | get that next question, so as far as the question of whether we make someone
start from scratch or not just trying to think out loud is to possibly that, if the Planning Commission’s
voting on it then they’re obviously going to have to start over from scratch or go back to the Planning
Commission.

Chair Hurd: Well, | think Commissioner Kadar brought up a good point. That while we’re using the word
application, | think we should be understanding that this is an application for a parking waiver. And we
did see that 141 came back to us, or no we had continued it, that’s right, it wasn’t a reapplication. It may
be very depended. What changed in the application to make it new? Was it as Silverman pointed out,
did they get an agreement to use a different parking lot or a cross access agreement? Something that’s
something that’s sort of independent of the building’s structure and use. Ok that’s one thing; if they said
yeah, we took a floor off ok that’s a new project anyway. Planning Department’s not going to let them
just take a floor off come back and keep going, it’s going to come back as a revised application. So, we
may not need to say...

Solicitor Bilodeau: Some sort of language as determined by the Planning Director goes...

Chair Hurd: Yeah, it gives staff some sort of discretion as to who looks at this to say yes, we’re going to
reconsider this application whether it’s revised or amended or new.

Solicitor Bilodeau: Ok

Chair Hurd: Ok. Director Gray, do you feel you have enough direction to take the second round at this?
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Director Gray: | defer to Solicitor Bilodeau
Chair Hurd: Well, you and Solicitor Bilodeau working together of course.
Solicitor Bilodeau: We are a tag team, yeah.

Director Gray: Yeah, I'm looking at my notes...| think | just have a statement here, but you can’t have it
be specific enough for every situation. You have to have it balanced to we can have some
interpretation. But you can’t have it so specific to account for every scenario. So, | feel that some of this
discussion is that some of what is being asked for will result in language that is not good code language.

Chair Hurd: Ok

Director Gray: So, we just need to keep that in mind. And | totally get that we want to be specific, and
we want to be clear, and point taken, but | think we need to keep in mind we can’t write code for every
scenario. So certainly, Solicitor Bilodeau and | will go back and come back with some revised language
based on this discussion, thank you.

Chair Hurd: Ok, thank you. Commissioner Silverman, yes?

Commissioner Silverman: | think Mary Ellen hit on a very important point here, and | think we might be
able to put some subparagraphs in here that if the reconsideration of the parking waiver involves
physical changes to the site or to the building, that’s one path with respect of going back to the Planning
Commission or not. If the changes deal with the non-physical items that Mr. Bilodeau spoke about, fees,
who’s going to operate, or as you Mr. Chairman said, | can come up with an agreement with a contract
with a private parking agency adjacent to the site for the number of parking spaces that | need; that’s
kind of a different animal. Nothing changes with the building, there are external factors that | altered
that now makes it a workable project with respect to meeting the parking requirement. So, | don’t know
in whether doing a rework of line 29 number 8. That might be two avenues to explore and keep it
general enough as the Director said that we don’t come up with a list of specifications that people
wonder is these inclusive or exclusive?

Chair Hurd: Right, ok. Thank you for that. Alright so we seem to have an agreement on that. | will move
on from that item. Can | get Commissioner approval to extend the meeting to 10 o’clock so we can
finish informational items, new business, and public comment?

Director Gray: Chairman Hurd?

Chair Hurd: Yes, Director Gray?

Director Gray: | believe we need a motion for this, this is an action item.
Chair Hurd: (audible) Ok, | guess other times before we’ve just sort of...
Director Gray: Chairman Hurd, | didn’t hear any of that, sorry.

Solicitor Bilodeau: Yeah, | lost it too.

Chair Hurd: I'm back on sorry, sorry that was my fault. Secretary Wampler do you feel ready to form a
motion for Director Gray? Is he asking for this to be revised and resubmitted by staff?

Commissioner Wampler: Sure. | move that the proposed changes to Chapter 32 section 32-45 Off-street
Parking Requirements Section B, BB Central Business District. Off street parking option subsections 5, 6,
and 8 be returned to staff for rewording based on the discussion we’ve had with the Commission.

Chair Hurd: Alright, do | have a second?
Commissioner Silverman: I'll second, Silverman.

Chair Hurd: Thank you very much, moving to the...any discussion on the motion? Alright moving to the
vote, Commissioner Silverman.

Commissioner Silverman: Aye.
Chair Hurd: Thank you, Commissioner Stine?
Commissioner Stine: Aye.

Chair Hurd: Commissioner Wallace?
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Commissioner Wallace: Aye.

Chair Hurd: Thank you, Commissioner Wampler?
Commissioner Wampler: Aye.

Chair Hurd: Commissioner Kadar?
Commissioner Kadar: Aye.

Chair Hurd: And | vote Aye as well, thank you. Alright, now, because my microphone was turned off. Do
| have any objections from the Commissioners for extending the meeting to 10 o’clock so we can finish
the last 3 items on the agenda? Alright, seeing none, we are extended. This takes us to item 6 which
would be Informational items, which would be the Comprehensive Plan Review update by Planner
Fortner.

5. Informational Items (These items are for informational purposes only)

Mr. Fortner: Alright, how’re you doing? I'll be really quick; we had a meeting our April meeting which
was on April 29", At that meeting we looked at revised additions to the first, second, and third chapters
including the community profile; so, it included a lot of census updating. And we set our next meeting,
because our next meeting was scheduled for close to Memorial Day weekend, so it’s going to be on June
3™ at 7:00 via GoTo Meeting. That concludes my report I’'m open to any questions.

Chair Hurd: Yeah, I'll just comment; | think Planner Fortner did a good job brining in a lot of updated
demographic and other information (audible) in such which does show some interesting trends going
on. Obviously, lots of things we’ll need to consider in the COMP Plan Review. Alright. Any questions?
Alright, Director Gray time for your big moment here.

Director Gray: Director Gray, did | give the (audible) report last month?

Chair Hurd: I think so. I think it’s in the minutes.

Director Gray: Ok.

Chair Hurd: I mean | know Council’s been kind of quiet because to the election and such...

Director Gray: | couldn’t remember because | kept some of the April 4™ stuff in. Yeah ok, so this will be
shorter. So yes, Council was on as Chairman Hurd mentioned, Council was on a break between March
23 and April 22" on April 26" the Planning Commission related items was the second reading for the
Notification ordinance which reduces the advertising time of 18 days to 10 days, and that was adopted.
Upcoming Council planning related items on Council meetings includes May 10™, we just finished the
packet for that; that’s 141 East Main Street. And second (audible) first reading for the setback in the BB
zone. Also (audible) yes, last night’s Council meeting was the American Rescue Plan discussion. Newark
is slated to get a little over 17 million dollars. The details are still coming out from the Feds regarding
the specifics; there are still some general guidelines on how the money should be spent. Staff has been
working a lot on this. On a list of things and there was general a specific, | came up with a specific list,
but the discussion last night was on general, and to get a general direction from the council on long use
projects but kind of taking more of a ten thousand (audible) level. One of the, a couple items regarding
the Planning standpoint, that would, were discussed last night actually two things. One and | know this
doesn’t jazz too many people but Jeff, is our data management system, is to get a new one because our
current one is a challenge. So that would be super cool if we could get that the second is zoning; we
have a number of people helping us out with our zoning ordinance changes we have a number of zoning
ordinance changes in the pipeline. One, just kind of go through them just very briefly. The parking
regulations for the consultant on some recommended changes we’ll hopefully be getting Council here
just on the general discussion of that in the next couple of months. After 2021 we have some zoning
changes regarding the rental rental workshop recommendations. One is if there’s no zoning the other
property code updates, the other is accessory dwelling units. The other thing that has the code changes
that have been discussed and | believe we discussed this with Planning Commission a while back; and
Council has discussed this, no they haven’t discussed this, excuse me council has discussed it. Is looking
at revising the (audible) so there was discussion last night about bringing resources to bear to that
effort. Our consultant as well, looking into bring in some additional albeit possibly temporary under
contract staff to help with that. Because there’s just not the effort of bringing in a consultant there’s
additional workload of managing that consultant and all the work that comes with that. So, we had a
discussion about bringing on additional or possibly contract staff. So, that was part of that discussion last
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night that was helpful to share. Chairman Hurd mentioned the TID Meeting, TID Prioritization or TID
issues there our TID meeting on April 14™, they’re looking to come to the Planning Commission possibly
in July on the TID project, the Transportation Improvement District project list. Let me kind of jump to
this here. Our tentative agenda for June so that agenda for June is filled up at the moment; the
annexation for Otts Chapel Road and Elkton Road, a special use permit for a cell tower at 200 White
Chapel road, another cell tower like the big one at 1325 Cooches Bridge, so that agenda’s pretty much
filled up. So, | would be looking at having the discussion with the project list if the TID worker finishes
that up, this coming month in July; possibly having another meeting in July. Not sure, it just depends
upon how the agenda shape up. So, | don’t know if Chairman Hurd would be interested in having
another meeting in July, we’ll see how the agenda for July shapes up. So...we have not gotten in any
new land use projects, we’ve received revised plans for 268 East Main, and we’ve reviewed them, and
we need some additional information from the applicant before that gets on the Council agenda for
review. Working with applicants on the projects we currently have in house. | think that’s pretty much
pretty much covers it. Thank you, Chairman.

Chair Hurd: Alright, Thank you much. The last thing in the informational packet is the set of slides from a
presentation | went to about a week and a half ago led by the IPA out of UD. A lot of good data about
trends and | think some for me at least, were the recommendations at the end. | haven’t looked like
deeply into them, but some of the things might have application to the COMP plan and some of them
might be things that we’re thinking about or possibly start to incorporate into some of the zoning stuff
we’re looking at for residential and other sort of adjustments and changes as we're moving forward. So,
it was a good presentation because it’s like we know things are shifting, and he had some data to back
up kind of how things are shifting, especially retail and office seem to be the two that are there’s shift
on. But then residential; there’s a lot of demand that’s not currently being met and that of course is
effecting prices and availability and that’s we’re seeing that here of course that we can start to make
some impact to. Alright, thank you, so that closes informational items. Do any of the Commissioners
have anything for new business?

6. New Business
Chair Hurd: No, ok alright, we’re going to close new business, any general public comment?
7. General Public Comment

Chair Hurd: Director Gray, have we received any written comments prior to the meeting for general
public comments.

Director Gray: This is Director Gray Chairman Hurd, we have not.

Chair Hurd: Alright, would anyone from the public like to comment on items not on the agenda related
to the work of the Planning Commission? Karl, you’re unmuted, did you have a question or comment?

Commissioner Kadar: Nope

Chair Hurd: Ok, just checking. Alright, if there is no public comment, we are closing item 8. That
concludes our agenda, so we are in recess, or we are closed | can’t remember what the word is.
Adjourned, thank you it’s been a long day.
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